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The Department of the Interior (“Department”) may acquire land in trust or restricted
status for individual Indians or tribes in accordance with the statutory terms authorizing the
Secretary of the Interior (“Secretary”) to do so.! The Department’s policies and procedures for
implementing the Secretary’s trust-acquisition authority? require the Department to evaluate each
trust-acquisition request and the underlying statutory authority and any limitations it may
contain.’ Attorneys in the Office of the Solicitor (“Solicitor’s Office”) play a critical role in this
process by ensuring that proposed trust-acquisitions comply with applicable statutory and
regulatory requirements and relevant judicial precedent.’

Section 5 of the Indian Reorganization Act (“Section 57)* authorizes the Secretary to
acquire land in trust for “Indians.” Section 19 of the Act (“Section 197) defines “Indian” to
include several categories of persons.® As relevant here, the first definition includes all persons
of Indian descent who are members of “any recognized Indian tribe now under federal
jurisdiction” (hereafter “Category 17).” In 2009, the United States Supreme Court (“Supreme
Court”) in Carcieri v. Salazar® construed the term “now” in Category 1 to refer to 1934, the year

125 C.F.R. § 151.3(a).

2 See generally 25 C.F.R. Part 151 (“Part 1517); U.S. Dept. of the Interior, Bureau of Indian Affairs, Office of Trust
Services, Acquisition of Title to Land Held in Fee or Restricted Fee Status, Ver. IV (rev. 1) (Jun. 28, 2016) (hereafter
“Fee-to-Trust Handbook™).

325 C.F.R. §§ 151.10(a), 151.11(a).

4 Checklist for Solicitor’s Office Review of Fee-to-Trust Applications (Checklist), Memorandum from the Solicitor to
Regional Solicitors, Field Solicitors, and SOL-Division of Indian Affairs (Mar. 7, 20 14), revised and updated (Jan. 5,
2017) (hereafter “FTT Checklist™).

5 Act of June 18, 1934, c. 576, § 5, 48 Stat. 984 (hereafter “IRA” or “Act”), codified at 25 U.S.C. § 5108.
®IRA, § 19, codified at 25 U.S.C. § 5129.

725 U.S.C. § 5129.

8 555 U.S. 379 (2009) (hereafter “Carcieri”).



of the IRA’s enactment. The Supreme Court did not consider the meaning of the phrase “under
federal jurisdiction,” however, or whether it applied to the phrase “recognized Indian tribe.”

To guide the implementation of the Secretary’s discretionary authority under Section 5
after Carcieri, the Department in 2010 prepared a two-part procedure for determining when an
applicant tribe was “under federal jurisdiction™ in 1934. The procedure derived from the
Department’s interpretation of the phrase “under federal jurisdiction™ in Category 1 as referring
to “an action or series of actions (...) that are sufficient to establish, or that generally reflect,
federal obligations, duties, responsibility for or authority over the tribe by the Federal
Government.”'? The Solicitor of the Interior (“Solicitor”) memorialized the Department’s
interpretation in a signed M-Opinion in 20141

Under the Department’s policies and procedures, Solicitor’s Office attorneys must
consult with the Bureau of Indian Affairs (“BIA”™) in determining the eligibility of tribes
applying for trust-land acquisitions under Category 1 of the IRA." Since 2010, the Solicitor’s
Office has prepared analyses affecting more than 80 tribes using the eligibility procedures
memorialized in M-37029. Despite this, however, uncertainty persists over what evidence can be
submitted for the inquiry and how the Department will weigh such evidence. Because eligibility
assessments are prepared by the Solicitor’s Office, they remain privileged legal opinions that are
not publicly disclosed, eliminating a possible source of guidance. Given the importance of trust-
land acquisitions as a resource for promoting tribal economic and political self-determination,
tribes sometimes devote considerable resources to researching and collecting any and all forms
of potentially relevant evidence, in some cases leading to submissions totaling thousands of

pages.

In an effort to address these impediments and the burdens they placed on tribes, the
Solicitor’s Office in 2018 began a review of the Department’s eligibility procedures to provide
guidance for determining relevant evidence. The review prompted questions concerning
M-37029’s interpretation of Category 1, on which the Department’s eligibility procedures rely.
In particular, the review found that M-37029’s interpretation of the term “recognition” departed,
without explanation, from the Department’s previous, long-held understanding of that term.
Among other things, the Solicitor Office’s review concludes that in 1934, Congress and the
Department would more likely have understood the phrase “recognized Indian tribe now under
federal jurisdiction” as referring to tribes previously placed under federal authority through
congressional or executive action who remained under federal authority in 1934. For these
reasons, explained in more detail below, we recommend that M-37029 be withdrawn.

9 See U.S. Dept. of the Interior, Assistant Secretary — Indian Affairs, Record of Decision, Trust Acquisition of, and
Reservation Proclamation for the 151.87-acre Cowlitz Parcel in Clark County, Washington, for the Cowlitz Indian
Tribe at 77-106 (Dec. 17, 2010) (hereafter “Cowlitz ROD"). See also FTT Checklist.

10 Cowlitz ROD at 94.

11 Op. Sol. M-37029, The Meaning of ‘Under Federal Jurisdiction’ for Purposes of the Indian Reorganization Act
(Mar. 12, 2014) (hereafter “M-37029").

2 FTT Checklist at § 9.



I.  Analysis

Our interpretation of Category 1 of Section 19 follows the two-step analysis articulated in
Chevron U.S.A., Inc. v. Natural Resource Defense Council, Inc. in reviewing an agency’s
statutory interpretation.'? At the first step, the agency must answer “whether Congress has
spoken directly to the precise question at issue.”'* If the language of the statute is clear, the court
and the agency must give effect to “the unambiguously expressed intent of Congress.” "> If.
however, the statute is “silent or ambiguous,” pursuant to the second step, the agency must base
its interpretation on a “reasonable construction™ of the statute.'® Before concluding that a rule is
genuinely ambiguous, a court must exhaust all the traditional tools of construction,'” which
include examination of a statute’s text, legislative history, and structure, as well as its purpose.l
Where a statutory term lacks an express definition, resort should be had to its ordinary
meaning.'? Statutory provisions should not be examined in isolation, but read with a view to their
place in the overall statutory scheme so as to fit, if possible, into a harmonious whole.”’ Only
when that legal toolkit is empty and the interpretive question still has no single right answer can
a judge conclude that it is “more [one] of policy than of law.™!

8

Congress charged the Department with administering the IRA.? Thus, when the
Department interprets an ambiguity in the Act’s terms or fills a gap where Congress has been
silent, its interpretation should be either controlling or accorded deference, unless it is
unreasonable or contrary to the statute.” An agency’s interpretation of a statute that Congress
charged it to administer will not be disturbed as an abuse of discretion if it reflects a plausible
construction of the plain language of the statute and does not otherwise conflict with Congress’s

13 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984) (hereafter “Chevron”).

4 Id at 842-43.

5 1d at 843.

16 1d. at 840.

17 Kisor v. Wilkie, 139 S. Ct. 2400, 2415 (2019) (hereafter “Kisor”) (citing Chevron, 467 U.S. at 843, n. 9).

'8 petit v. U.S. Dept. of Educ., 675 F.3d 769, 781 (D.C. Cir. 2012) (citing Bell Atlantic Telephone Companies v.
F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997)). See also Brown v. Gardner, 513 U.S. 115, 1 18 (1994).

19 MCI Telecommunications Corp. v. American Tel. & Tel. Co., 512 U.S. 218, 225-228 (1994).

2 Food and Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000).

2 Kisor, 139 S. Ct. at 2415.

22 County of Amador v. United States Department of the Interior, 872 F.3d 1012, 1021 (9th Cir. 2017), cert. denied,
139 S. Ct. 64 (2018) (hereafter “Cty. of Amador”) (citing Confederated Tribes of the Grand Ronde Cmty. of Oreg. v.
Jewell, 75 F. Supp. 3d 387 (D.D.C. 2014), aff"d, 830 F.3d 552, 559 (D.C. Cir. 2016), cert. den. sub nom; Citizens
Against Reservation Shopping v. Zinke, 137 S. Ct. 1433 (2017) (hereafter “Grand Ronde™)); United States v.
Eberhardt, 789 F.2d 1354, 135960 (9th Cir. 1986).

2 See Chevron, 467 U.S. at 842-45; United States v. Mead Corp., 533 U.S. 218, 229-31 (2001). See also City of
Arlington, Tex. v. FCC, 133 S. Ct. 1863, 1866-71 (2013) (courts must give Chevron deference to an agency's
interpretation of a statutory ambiguity, even whether the issue is whether the agency exceeded the authority
authorized by Congress); Skidmore v. Swifi, 323 U.S. 134, 139 (1944) (agencies merit deference based on the
“specialized experience and broader investigations and information™ available to them). The Chevron analysis is
frequently described as a two-step inquiry. See Nat'l Cable & Telecomms. Ass'nv. Brand X Internet Serves., 545

U.S. 967,986 (2005) (hereafter “Brand X) (“If the statute is ambiguous on the point, we defer at step two to the
agency's interpretation so long as the construction is a ‘reasonable policy choice for the agency to make.™).
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expressed intent.>* A court need not conclude that the agency’s interpretation was the only one it
could permissibly have adopted or even the one that the court would have reached had the
question initially arisen in a judicial proceeding.?

Agencies are free to change their existing policies so long as they provide a reasoned
explanation for the change.”® An initial agency interpretation is not carved in stone, and an
agency “must consider varying interpretations and the wisdom of its policy on a continuing
basis™ in response to changed factual circumstances or a change in administrations.”” An
agency’s revised statutory interpretation that departs from its prior interpretation also deserves
deference.?® provided the change is not sudden and unexplained, or does not fail to take account
of legitimate reliance on prior interpretations.>” Change alone is not invalidating, since the
purpose of Chevron is to leave the discretion provided by the ambiguities of a statute with the
implementing agency.’’ Though an agency must provide a “reasoned explanation” for its new
policy, it need not demonstrate that the reasons for the new policy are better than the reasons for
the old one.! It is enough that the new policy is permissible under the statute; that there are good
reasons for it; and that the agency believes it is better, which a conscious change of course
adequately indicates.>> An agency’s revised interpretation of a statute it administers also is not
necessarily foreclosed by conflicting interpretations adopted by the courts. This follows from
Chevron, which established a presumption that Congress intends ambiguities in statutes to be
resolved first and foremost by the agency charged with its implementation.*® A court's judicial
construction of a statute trumps an agency interpretation otherwise entitled to Chevron deference
only if the judicial construction “follows from the unambiguous terms of the statute™ leaving no
room for agency discretion.** In that case the judicial construction carries precedential force
under the doctrine of stare decisis.>®

2 Rust v. Sullivan, 500 U.S. 173, 184 (1991) (citing Chevron, 467 U.S. at 842-44).

25 Ibid. (citing Chevron, 467 U.S. at 843, n. 11).

2% Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016).

27 Brand X, 545 U.S. at 981 (citing Chevron, 467 U.S. at 863-64; State Farm, 463 U.S. at 59).

28 Rust. 500 U.S. at 186 (citing Chevron, 467 U.S. at 862); Smiley v. Citibank (S. Dakota), N.A., 517 U.S. 735, 742
(1996) (hereafter “Smiley™) (mere fact that an agency interpretation contradicts a prior agency position is not fatal).
2 Smiley, 517 U.S. at 742 (citing Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile
Ins. Co., 463 U.S. 29, 46-57 (1983)).

30 Ibid.

3V ECC v, Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (hereafter “Fox Television™).

32 Fox Television. 556 U.S. at 515. See also Rust, 500 U.S. at 187 (upholding agency’s changed interpretation of
statutory ambiguity based on its determination that prior policy failed properly to implement statute; on need for
clear and operational guidance; on new interpretation’s being more consistent with original statutory intent; and on
client experience under prior policy).

3 Brand X, 545 U.S. at 981.

3 14 at 982-83. See also WRIGHT & MILLER, FEDERAL PRACTICE & PROCEDURE (2d ed.) § 8434 (“An underlying
premise of the Chevron doctrine, however, is that agencies, subject to suitable constraints, ought to be able to choose
among reasonable constructions of ambiguous provisions in statutes they are specially charged with administering.
To preserve this authority from the freezing effects of judicial precedents, Brand X recognized that, where a judicial
precedent, properly read, merely constitutes a court's best effort to resolve ambiguity, the agency can use its
Chevron authority to adopt a different statutory construction.”).

35 WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE (2d ed.) § 8434.
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A. M-37029’s Interpretation of Category 1.

Congress enacted the IRA in 1934 “to rehabilitate the Indian’s economic life and to give
him a chance to develop the initiative destroyed by a century of oppression and paternalism.™°
The overriding purpose of the Act was to “establish machinery whereby Indian tribes would be
able to assume a greater degree of self-government, both politically and economically.™’ and to
redress the disastrous consequences of allotment, through which two-thirds of tribal lands had
been lost.>® Congress sought to strengthen tribal governments and ensure that the BIA would be
more responsive to tribal needs.” To achieve these goals, Congress, through the IRA. ended the
federal policy of allotment in severalty.*’ and provided for the acquisition of new lands to be
held in trust for tribes.*' Section 5 of the IRA provides the Secretary discretionary authority to
acquire any interest in lands for the purpose of providing lands in trust for Indians.*? Section 19
defines “Indian” in relevant part as including the following three categories:

[Category 1] all persons of Indian descent who are members of any
recognized Indian tribe now under Federal jurisdiction, and [Category 2] all
persons who are descendants of such members who were, on June 1, 1934,
residing within the present boundaries of any Indian reservation, and shall
further include [Category 3] all other persons of one-half or more Indian
blood.*

Prior to the Supreme Court decision in Carcieri in 2009, the Department interpreted the
phrase “any recognized Indian tribe now under federal jurisdiction™ in Category 1 as requiring
applicants for trust-land acquisition under the IRA to be “federally recognized™ (or “federally
acknowledged™) when the IRA was applied.** However, in 2009, the Supreme Court concluded
that the term “now” in Category 1 unambiguously refers to tribes that were “under the federal

36 Mescalero Apache Tribe v. Jones, 411 U.S. 145, 152 (1973) (citing H. R. Rep. No. 73-1804 at 6 (1934); S. Rep.
No. 73-1080 at 1 (1934)).

37 Morton v, Mancari, 417 U.S. 535, 542 (1974) (hereafter “Mancari™).

% Readjustment of Indian Affairs. Hearings before the Committee on Indian Affairs, House of Representatives,
Seventy-Third Congress, Second Session, on HR. 7902, A Bill To Grant To Indians Living Under Federal Tutelage
The Freedom To Organize For Purposes Of Local Self-Government And Economic Enterprise; To Provide For The
Necessary Training Of Indians In Administrative And Economic Affairs; To Conserve And Develop Indian Lands;
And To Promote The More Effective Administration Of Justice In Matters Affecting Indian Tribes And Communities
By Establishing A Federal Court Of Indian Affairs, 73d Cong. at 233-34 (1934) (hereafter “H. Hrgs.”) (citing Letter
from President Franklin D. Roosevelt to Rep. Edgar Howard (Apt. 28, 1934)).

3 Mancari, 417 U.S. at 543.

“OIRA, § 1.

41 U.S. Dept. of the Interior, Office of the Solicitor, Felix S. Cohen, HANDBOOK OF FEDERAL INDIAN LAW at 84
(1942) (hereafter “Cohen 19427) (citing S. Rep. 73-1080 at 1); IRA, § 5, codified at 25 U.S.C. § 5105.

225U.8.C. § 5105.

425 U.8.C. § 5129 (bracketed numerals added). For ease of reference, this memorandum refers to each category of
eligible persons as Category 1, Category 2, and Category 3 respectively.

. Carcieri v. Salazar, 555 U.S. 379, 391 (2009) (hereinafter “Carcieri”) (Breyer, J. concurring) (Souter &
Ginsburg, JJ., concurring in part and dissenting in part) (Stephens, J., dissenting).
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jurisdiction of the United States when the IRA was enacted in 1934.”** The majority opinion did
not, however, interpret the phrase “under federal jurisdiction.”

In December 2010, the Department issued a record of decision to accept land into trust
for the Cowlitz Indian Tribe (“Cowlitz™).*® Construing the language of Category 1, the Cowlitz
ROD concluded that the term “now” does not modify “recognized” and that Category 1 therefore
requires only that a tribe be federally recognized at the time the IRA was applied.*” The Cowlitz
ROD further concluded that the phrase “under federal jurisdiction™ is ambiguous and interpreted
it as requiring a two-part test for determining whether a tribe was “under federal jurisdiction™ in
1934.*8 The first step looked to whether a tribe was under federal jurisdiction in or before 1934.%
The second step examined whether the tribe’s jurisdictional status prior to 1934 remained intact
in 1934.% Interpreting the phrase “recognized Indian tribe” separate from “under federal
jurisdiction,” the Cowlitz ROD concluded it was not modified by the term “now,” and that a tribe
may be considered “recognized” for purposes of Category 1 if it is “federally recognized” when
the IRA is applied.”!

In 2014, the Solicitor memorialized the Cowlitz ROD’s framework for determining
Category 1 eligibility in M-37029. Like the Cowlitz ROD, M-37029 construed the phrases
“recognized Indian tribe” and “under federal jurisdiction™ independent of each other,” providing
three reasons for doing so:** (1) because the Supreme Court in Carcieri did not suggest that the
phrase “under federal jurisdiction” encompassed the preceding term “recognized”;>* (2) because
a tribe might be under federal jurisdiction in 1934 but not then “recognized” as the term is
understood today;*® and (3) because the grammatical structure of Category 1 “necessitates”
separate inquiries.56 Based on this, M-37029 concluded that the adverb “now.” which modifies
“under federal jurisdiction,” does not also modify “recognized.™’

The IRA does not define “under federal jurisdiction,” and after reviewing
contemporaneous dictionary definitions of “jurisdiction,” M-37029 concluded that this phrase
had no clear or discrete meaning in 1934.%% M-37029 found that the Act’s legislative history shed
no light on its ambiguities, which the Solicitor’s Office also acknowledged at the time of

5 1d. at 395.

46 Cowlitz ROD at 77-106.

Y7 1d. at 89.

8 Id at 94-95.

¥ Ibid.

50 1d. at 95.

51 M-37029 at 25, 26. That is, at the time the Secretary proceeds with the tribe’s application.

52 14, at 6-20 (interpreting “under federal jurisdiction™); id. at 23-26 (interpreting “recognition”); id. at 3
(characterizing “recognized” and “under federal jurisdiction™ in Section 19 as distinct concepts).

B Id at2,n. 9.

34 Ibid.

55 Ibid.

3 Ibid.

57 Ibid.: see also id. at 24 (citing Carcieri, 555 U.S. at 397 (Breyer, J., concurring)).
8 1d_ at 8-9.



enactment.* Though Congress intended “under federal jurisdiction™ to be a “limiting phrase,”®
M-37029 determined it lacked unambiguous meaning, and that Congress had left an interpretive
gap for the agency to fill.' M-37029 thus turned to basic principles of federal Indian law and
Congress&’s plenary authority over Indian affairs for the underlying basis of its jurisdictional
analysis.®

M-37029 rejected the claim that the phrase “under federal jurisdiction™ should be
interpreted as synonymous with Congress’s plenary authority.®® Instead, it concluded that
Carcieri required “some indication” or evidence that a tribe was under federal jurisdiction in
1934.%% In brief, this meant some federal “exercise of responsibility for and obligation to an
Indian tribe and its members.”®* M-37029 thus construed the phrase “under federal jurisdiction™
as requiring a two-part procedure to determine eligibility under Category 1. The first part
examined whether there was a sufficient showing in the tribe’s history at or before 1934 that

the United States (...) had taken an action or series of actions — through a course
of dealings or other relevant acts for or on behalf of the tribe or in some instance
tribal members — that are sufficient to establish, or that generally reflect federal
obligations, duties, responsibility for or authority over the tribe by the Federal
Government.®®

For some tribes, it continued, evidence of federal jurisdiction in 1934 would be unambiguous,
obviating the need to consider part two of the inquiry.®” For others, “a variety of actions viewed
in concert” might demonstrate a tribe’s jurisdictional status.®®

The second part of M-37029’s eligibility procedure examined whether a tribe’s
jurisdictional status, if established prior to 1934, “remained intact in 1934.7% In some cases this
might be clear, but in others it would require either exploring “the universe of actions or
evidence that might be relevant™ or generally ascertaining whether certain actions, “alone or in
conjunction with others,” sufficiently indicated that the tribe retained its jurisdictional status in

59 1d. at 9-12: id. at n. 75 (citing Analysis of Differences Between House Bill and Senate Bill at 14-15, Box 11,
Records Concerning the Wheeler-Howard Act, 1933-37, Folder 4894-1934-066, Part 11-C, Section 4 (4 of 4)
(undated), Records of the Bureau of Indian Affairs, 1793-1999, Record Group 75; National Archives Building,
Washington, D.C.). See also id. at 21-23 (discussing Department’s early implementation of the IRA).

Id at17.

61 Jpid. The courts to have considered it have consistently upheld M-37029’s interpretation. See, e.g., Grand Ronde.
See also Cent. N.Y. Fair Bus. Ass'nv. Jewell, 2015 WL 1400384 (N.D.N.Y. Mar. 26, 2015) (not reported), aff"d,
673 Fed. Appx. 63 (2nd Cir. 2016) (not reported), cert den., 137 S. Ct. 2134 (2017) (deferring to Department’s
reasonable interpretation of “under federal jurisdiction™); Shawano County, Wisconsin v. Acting Midwest Reg’l Dir.,
53 IBIA 62 (2011); Village of Hobart, Wisc. v. Acting Midwest Reg 'l Dir., 57 IBIA 4 (2013).

%2 Id. at 12-16.

63 Id at 17-18 (citing United States v. Rodgers, 466 U.S. 475, 479 (1984)).
64 Id at 18.

55 Ibid.

% Id. at 19.

67 Id. at 19-20.

8 Id. at 19.

% Ibid.



1934.7° M-37029 added that once a tribe’s jurisdictional status was established, an absence of
probative evidence of termination would strongly suggest it was retained, noting that an absence
of any federal action or disavowals of federal responsibility by Executive officials could not by
itself revoke jurisdiction.”"

However, M-37029 only briefly discussed the evidence that could be used to demonstrate
federal jurisdictional status.” It referred broadly to “guardian-like actions™ by federal officials on
behalf of tribes and “continuous courses of dealings™ between tribes and the United States.”* It
provided an illustrative list of such actions ranging from ratified treaties to the education of
Indian students at BIA schools.” It suggested that such evidence could originate with Congress
or the Executive, including the Office of Indian Affairs (*OIA™), which was responsible for
implementing Indian statutes and administering Indian affairs.”” M-37029 further noted that its
examples were not exhaustive, and that evidence of other types of federal actions might
demonstrate that a tribe was under federal jurisdiction.”®

Having construed the phrase “under federal jurisdiction,” M-37029 briefly turned to the
meaning of “recognized Indian tribe.””” It rejected interpreting Category 1 as requiring a tribe to
be “federally recognized” in 1934 for several reasons.” First, it noted that the Carcieri majority
did not identify a temporal requirement for federal recognition, and that Justice Breyer’s
concurring opinion explained that “now” does not modify “recognized” and that the IRA
“Imposes no time limit on recognition.””” Second, it found that the term “recognition™ is itself
ambiguous, and discussed how, in 1934, it was used in both a “cognitive™ (or *quasi-
anthropological”) sense and a formal, political-legal sense as connoting a political relationship
between a tribe and the United States.®® M-37029 asserted that in 1934, some members of the
Senate Committee on Indian Affairs (“Senate Committee™) seemed to use “recognized™ in the
cognitive sense.®' adding that the political-legal sense later evolved into the concept of “federal
recognition™ or “federal acknowledgment™ in the 1970s, around the time the Department
promulgated its administrative acknowledgment regulations.®> M-37029 thus concluded that the

7 Ibid.
" 1d. at 20.

72 Id. at 19 (providing non-exclusive list of examples of guardian-like actions or courses of dealings that may be
relevant).

3 Ibid.
M Ibid.
3 Ibid.

76 Ihid. M-37029 includes a more extensive discussion elections conducted by the Secretary pursuant to Section 18
of the IRA, which may provide sufficient evidence of being under federal jurisdiction in 1934. M-37029 at 19-21.

" Id. at 23-26.
8 Id at 24.

™ Ibid. (citing Carcieri, 555 U.S. at 397-98 (Breyer, J., concurring); id., n. 154 (citing Carcieri, 555 U.S. at 400
(Souter, J., dissenting)).

80 1hid.
8 Jd at: 25

82 14 at 24. See 43 Fed. Reg. 39,361 (Aug. 24, 1978). Originally classified at Part 54 of Title 25 of the Code of
Federal Regulations, the Department’s administrative acknowledgment procedures were later reclassified as Part 83.
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IRA does not require the Department to determine that a tribal applicant was a “recognized
Indian tribe” in 1934, adding that an applicant need only be “recognized™ at the time the IRA is
applied.® consistent with the Secretary’s interpretation of “recognized Indian tribe™ as contained
in Part 151.%* which defines “tribe™ as “any Indian tribe, band, nation, pueblo, community,
rancheria, colony, or other group of Indians that is recognized by the Secretary as eligible for the
special programs and services” from the BIA.% By definition, M-37029 concluded. a “federally
recognized” tribe necessarily satisfies both the cognitive and the legal senses of the term
“recognition.”%

B. The Meaning of the Phrase “Now Under Federal Jurisdiction.”

M-37029 reviewed various definitions of the term “jurisdiction” before it concluded that
the phrase “under federal jurisdiction” was ambiguous on its face.*” It found that the legislative
history did not otherwise clarify or explain the expression’s meaning, beyond indicating “a desire
to limit the scope of eligibility for IRA benefits.”®" It reviewed the principles behind plenary
authority and further provided examples of the “great breadth of actions and jurisdiction” that the
federal government has historically “held (...) and asserted” over Indians.*® Though it rejected
the claim that “under federal jurisdiction™ is synonymous with plenary authority,” M-37029
found that the phrase lacks “one clear and unambiguous meaning.”! Instead it suggested that
determining whether a tribe was “under federal jurisdiction” would “likely” require evidence of
“a particular exercise of plenary authority.”®> While we agree that “under federal jurisdiction™ as
used in Category 1 cannot reasonably be interpreted as synonymous with the sphere of
Congress’s plenary authority,”” we differ from M-37029 to conclude that the phrase “now under
federal jurisdiction™ refers to tribes with whom the United States had clearly dealt on a more-or-
less sovereign-to-sovereign basis or as to whom it had clearly acknowledged a trust
responsibility in or before 1934.

47 Fed. Reg. 13326 (Mar. 30, 1982). M-37029 further notes that evidence submitted for the administrative
acknowledgment process may be used to show that a tribe was under federal jurisdiction in 1934. M-37029 at 25.

8 Id at 25.
8 Ibid.

85 Ibid. (citing 25 C.F.R. § 151.2; Federally Recognized Indian Tribe List Act of 1994, Pub. L. 103- 454, tit. I, 108
Stat. 4791 (hereafter “List Act”)). M-37029 adds that this definition represents “the Secretary’s interpretation of [the
phrase] ‘recognized Indian tribe’.” M-37029 at 25 (citing 25 C.F.R. Part 151).

8 Id. at 26.

87 Id. at 8-9.
88 1d at 9-12.
8 Jd at 12-16.
“Id at 17.
V1d at 18.

72 Ibid.

% 1d at 17.



a. Statutory Context.

M-37029 found that the interpretation of Category 1’s terms required separate inquiries.”*

It explained this by noting that Carcieri did not suggest “that the term “recognized” [was]
encompassed within the phrase ‘under federal jurisdiction’*” and that the Supreme Court “never
identified a temporal requirement for federal recognition” as it did for being under federal
jurisdiction.” However, the Carcieri majority focused on the meaning of “now” without
addressing whether or how the phrase “now under federal jurisdiction” modifies the meaning of
“recognized Indian tribe.”’

M-37029 also concluded that construing “recognized” apart from “under federal
jurisdiction” would be consistent with Justice Breyer’s concurrence in C arcieri,”® which advised
that a tribe recognized afier 1934 might nonetheless have been “under federal jurisdiction™ in
1934.% Yet even M-37029 noted that by “recognized” Justice Breyer appeared to mean
“federally recognized™'® in the formal, political sense that had evolved by the 1970s, not in the
cognitive sense that M-37029 claims Congress in 1934 used the term.'”! Contrary to M-37029,'%
however, Justice Breyer did not state that “now™ does not modify “recognized.” Instead, he
considered how “later recognition” might reflect “Federal jurisdiction,”'” and he gave examples
of tribes federally recognized after 1934 with whom the United States had negotiated treaties
before 1934.!% The suggestion that Category 1 does not preclude eligibility for tribes “federally
recognized” affer 1934 is consistent with interpreting Category 1 as requiring some form of
“recognition” in or before 1934, as the example of the Stillaguamish Tribe of Indians of
Washington (“Stillaguamish Tribe™) shows. It is also consistent with the requirement that to be
eligible for trust-land acquisitions under the IRA in the first instance, a tribe must appear on the
official list of entities federally recognized as eligible for the special programs and services
provided by the United States to Indians because of their status as such.'’

% Id at2,n.9.

% Ibid. See also Cty. of Amador, 872 F.3d at 1020, n. 8 (noting that Carcieri leaves open whether “recognition” and
“jurisdiction” requirements are distinct requirements or comprise a single requirement).

% Id. at 24.

97 As M-37029 noted, the majority found the Narragansett Indian Tribe ineligible under Category | because it was
not “under federal jurisdiction” in 1934, not because it was not “*federally recognized” at the time. /bid. (citing
Carcieri, 555 U.S. at 382-83).

B Id at2,n.9.

% Id. at 3-4 (citing Carcieri, 555 U.S. at 398 (Breyer, J., concurring)).

100 74 at 3, n. 18. M-37029 further notes that Justice Breyer neither discussed nor explained the meaning of
“recognition” as used in 1934. /bid.

101 See id. at 24-25 (describing cognitive sense of “recognition” and the evolution of the modern notion of “federal
recognition™ in the 1970s).

12 14 at 24 (“Justice Breyer explained in his concurrence [that] that word ‘now’ modifies ‘under federal
jurisdiction’ but does not modify ‘recognized”.”).

103 Careieri, 555 U.S. at 399 (Breyer, J., concurring).

104 See id at 398-99 (Breyer, J., concurring) (discussing Stillaguamish Tribe, Grand Traverse Band of Ottawa and
Chippewa Indians, and Mole Lake Chippewa Indians).

105 ist Act, § 104, codified at 25 U.S.C. § 5131. The Department’s land-into-trust regulations incorporate the
Department’s official list of federally recognized tribe by reference. See 25 C.F.R. § 151.2 (defining “tribe™ to mean
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M-37029 also found it consistent with the grammatical structure of Category 1 to
interpret “recognized Indian tribe” apart from “now under federal jurisdiction.”'" Because it did
not otherwise discuss Category’s 1’s grammar, the basis for this conclusion remains unclear. In
any event, we interpret Category 1’s grammatical structure differently. Category 1 provides that
the term “Indian” shall include “all persons of Indian descent who are members of any
recognized Indian tribe now under federal jurisdiction.”""” The adverb “now” forms part of the
prepositional phrase “under federal jurisdiction,”'* which it temporally qualifies.'"”
Prepositional phrases function as modifiers and follow the noun phrase that they modify.''* We
therefore find that Category 1's grammar supports interpreting the entire phrase “now under
federal jurisdiction” as intended to modify “recognized Indian tribe.” Our grammatical
interpretation finds further support in the IRA’s legislative history, which we discuss below, and
in Commissioner of Indian Affairs John Collier’s statement that the phrase “now under federal
jurisdiction” was intended to limit the IRA’s application.''' This suggests Commissioner Collier
understood the phrase “now under federal jurisdiction” to limit and thus modify “recognized
Indian tribe.” This is further consistent with the IRA’s purpose and intent, which was to remedy
the harmful effects of allotment. These included the loss of Indian lands and the displacement

“any Indian tribe, nation, band, pueblo, town, community, rancheria, colony, or other group of Indians” that is
“recognized by the Secretary as eligible for the special programs and services provided by the Bureau of Indian
Affairs and as listed in the Federal Register”) (emphasis added). The regulations at Part 151 were originally
promulgated as Part 120a. 43 Fed. Reg. 32,311 (Jul. 19, 1978).

106 Spe M-37029 at 2, n. 9; 3: n. 18; 24. The words of a statute should be given the meaning that proper grammar and
usage assign them. Lake Cty. v. Rollins, 130 U.S. 662, 670 (1889). Lawmakers are generally presumed to be aware
of the rules of grammar, United States v. Transocean Deepwater Drilling, Inc., 767 F.3d 485, 494 (5th Cir. 2014)
(citing United States v. Goldenberg, 168 U.S. 95, 102-03 (1897)), for which reason such rules should govern
statutory interpretation so long as they do not contradict a statute’s legislative intent or purpose. Nielsen v. Preap,
139 S. Ct. 954, 965 (2019) (citing A. Scalia & B. Garner, READING LAW: THE INTERPRETATION OF LEGAL TEXTS
140 (2012)).

10725 U.S.C. § 5129.

\8 Grand Ronde, 830 F.3d at 560. The Grand Ronde court found “the more difficult question” to be which part of
the expression “recognized Indian tribe” the prepositional phrase modified. Ibid. The court concluded it modified
only the word “tribe” “before its modification by the adjective ‘recognized.”” /bid. But the court appears to have
understood “recognized” as used in the IRA as meaning “federally recognized™ in the modern sense, without
considering its meaning in historical context.

19 4. C. HOUSE AND S.E. HARMAN, DESCRIPTIVE ENGLISH GRAMMAR at 163 (New York: Prentice-Hall, Inc. 1934)
(adverbs may modify prepositional phrases).

110 . BEASON AND M. LESTER, A COMMONSENSE GUIDE TO GRAMMAR AND USAGE (7th ed.) at 15-16 (2015)
(*Adjective prepositional phrases are always locked into position following the nouns they modify.”); see also J. E.
WELLS. PRACTICAL REVIEW GRAMMAR (1928) at 305. A noun phrase consists of a noun and all of its modifiers. /d.
at 16.

111 M-37029 at 17; To Grant to Indians Living Under Federal Tutelage the Freedom to Organize for Purposes of
Local Self-Government and Economic Enterprise: Hearings on S. 2755 and S. 3645 Before the S. Comm. on Indian
Affairs, 73rd Cong. at 266 (1934) (hereafter “Sen. Hrgs.”) (statement of Commissioner Collier). See also Carcieri,
555 U.S. at 389 (citing Letter from John Collier, Commissioner, to Superintendents (Mar. 7, 1936) (“[IRA Section
19] provides, in effect, that the term ‘Indian’ as used therein shall include—(1) all persons of Indian descent who are
members of any recognized tribe that was under Federal jurisdiction at the date of the Act * * *”") (emphasis added
by Supreme Court)); Cty. of Amador, 872 F.3d at 1026 (““under Federal jurisdiction” should be read to limit the set
of “recognized Indian tribes” to those tribes that already had some sort of significant relationship with the federal
government as of 1934, even if those tribes were not yet “recognized” (emphasis original)); Grand Ronde, 830 F.3d
at 564 (though the IRA’s jurisdictional nexus was intended as “some kind of limiting principle,” precisely how
remained unclear).
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