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IN THE DISTRICT COURT IN AND FOR TULSA COUNTY
STATE OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,

CF-14-3952

VS. DIST

The Honorable Sharon Holmes & 'RICT COURY

L

SHANNON KEPLER,

Defendant.
AUG 11 2957
VERIFIED DON NEWBERe,
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTIONE OF 0 mg,f‘gg&gg

Shannon Kepler was an Indian within Indian Land at the time of these events and
this Court is required to dismiss this case for want of jurisdiction.

As per the attached exhibits, Shannon Kepler is a Native American as recognized
by a copy of his Creek Nation Citizenship ID card. He has a Dowes Roll number of 31936.
He has a Native American car tag and he is eligible and has previously utilized the Indian
| Hospital in Rogers County. Also attached is an affidavit of Mr. Kepler's great
grandmother, Joan [Berryhill] Morton, whose son was Mr. Kepler's grandfather, George
Morton. See Ex. A. Documents of Indian Heritage.

As we are all aware, subject matter jurisdiction, cannot be waived to confer
jurisdiction on a court lacking the power to adjudicate a particular type of controversy. See
| Bowen v. State, 1972 OK CR 146 at [ 8, 497 P.2d at 1097 (“jurisdiction of subject matter

can neither be waived nor conferred by consent”). In Oklahoma, “issues of subject matter
jurisdiction are never waived and can even be raised on appeal.” Wallace v. State, 1997
‘ OK CR 1997, 935 P.2d 366, 372 ; Wackerly v. State,2010 OK CR 16, 237 P.3d 795, 797,
(considering jurisdictional claim that crime occurred on federal land raised in prisoner’s

second application for post-conviction relief); Magnan v. State, 2009 OK CR 16, 207 P.3d



397, 402,(considering Indian country jurisdictional challenge and explaining subject matter
jurisdiction may be challenged at any time).

18 U.S.C.A. § 1153(a) mandates that “[a]ny Indian who commits against the person

.. of another Indian or person. . . murder. . . shall be subject to the same law and
penalties as all other persons committing any of the above offenses, within the exclusive
jurisdiction of the United States.” The statutory language is mandatory and jurisdiction lies
exclusively within the federal courts.

Most recently, the Tenth Circuit Court of Appeals in Murphy v. Royal, ____F. 3d_
_, August 8, 2017, 2017 WL 3389877, held that Congress had never “disestablished the
Creek Reservation.” Hence, the Court ruled that OCCA had ruled contrary to clearly
established federal law in defining what is “Indian land” and in that case a man who had
been on death row since 1999, was ordered released or retried in federal court because
most of the City of Tulsa is Indian Land.

The attached map of the Muscogee (Creek) Reservation shows both the scope of
the holdings of the Creek Nation throughout eleven (11) counties and also shows a Google
GPS placement of 202 N. Maybelle, Tulsa, OK, which is clearly within the now officially
designated “Indian Land.” Should the Court so desire, Mr. Kepler will present both keepers
of the records for the Creek Nation documents and a land surveyor of 202 N. Maybelle,
Tulsa, OK.. See Ex. B. Maps of the Muscokee (Creek) Nation;, see also

http //mcngis.com/images/stornies/maps/MCN_JURISDICTION 2016.pdf. (This map allows

one to type in a specific address which will appear on the map).
Accordingly, Mr. Kepler prays this Court dismiss this matter with prejudice, or in the

alternative, that evidence be taken at the soonest convenience to conclusively prove these
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VERIFICATION & CERTIFICATE OF SERVICE
. The undersigned swears and attests under penalty of perjury that the he is
personally informed as to the facts described in the foregoing pleading and he does
verily believe they are true and correct to the best of his knowledge and belief;
» The undersigned further swears and attests that these issue are raised in the
interest of justice and not to unduly burden or delay the Court.
Respectfully submitted to the Court and delivered to:

Tulsa County District Attorney’s Office
500 S. Denver
Tulsa, OK 74104

as of August 11, 2017, by

-

e

O'Carroll & O'Carroll
2171 N. Vancouver
Tulsa, OK 74127
(918) 584-4192
froc@cox.net

ATTORNEY FOR SHANNON KEPLER



IN THE DISTRICT COURT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA
STATE OF OKLAHOMA, )
Plaintiff, )
) CF-14-3952
VS. )
) The Honorable Sharon Holmes
SHANNON KEPLER, )
Defendant. )

AFFIDAVIT
Shannon James Kepler swears and attests under penalty of perjury that @i he is

personally informed as to the facts described in the foregoing Motion to Dismiss for Lack
of Subject Matter Jurisdiction and the exhibits attached thereto and he does verily believe

they are true and correct to the best of his knowledge and belief.

- iy oo et

Shannon képlér

Subscribed and Sworn before me by a person known to me to be Shannon James
Kepler on August 11, 2017.

! L a—— -~

H L o,
otar AT M BRITTON h :
. i klahoma
4 Notary Public - State of O
NOtary PUbl N [ Commission Number 01013279 )
4 My Commission Expires Aug 8 2021
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My Comission Expires:



Ex. A

Documents Establishing Indian Heritage
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MuscoGEE (CREEK) NATION

\I/fa/;;

Card Expires: 08/09/2022

Tulsa, OK 74134

Blood Quantum /128

CITIZENSHIP 1D

ier

Gender Male
Birthdate
Card Issued 0B/10/2017

Roll Num 31936
F'STE Mvsxo»ws_m:

: Pnnupal Chle

TYSERKYYY SOHCEYETV 169
°Card Expires’ date dces not raflect upon your citizendhip status.
TO VERIFY AUTHENTICITY CALL: 1 (800) 482-1979 Bxt. 7941
I FOUND DROP IN ANY MAILBOX OR
Please mail to:
Muscogee {Creek) Nation
Citizenship Board
P.O. Box 580
Okmulgee, OK 74447

4177975
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MLSCCGEE NATIDN
CiT,ZEMSHIP BOARD

MUSCOGEE ETVY' LITY
TVSE' K1A EN CORV
HAYE APOKON

CITIZENSHIP CARD

mhis 1s 7o certiey THATSHANNON JAMES KEPLER

sorn_SJMINEE: 'S ENROLLED WITH THE MUSCOGEE TRISE,

DEGREE CREEK BLOOD___ 1/128 ROLL NO. 31936

]
|
|

“AUTRORTZED STGNATURE

DATE

UNITED SYATES
DEPARTMENT GF THE INTERIOR
BUREAU OF INDIAN AFFAIRS
’ OKMULGEE AGENCY
CERTIFICATE OF DEGREE OF INDIAN BLOOD
This is fo certify that SHANNON JAMES KEPLER

born ;—; s 1/128 degree Indian blood

of the CREEK , 22" Tribe
2-17-83 / /%%fi A

Date "7 Issuing Officer

5 s ae BE _
FLrLTRL iHAMMN T it )
TULSA, OK. 74128

Roll No. {B-31936 D.0.B.

Social Secnity No. ——
Distriet TULSA Precinct TULSA

] .

q T ';’" ) ! /J. 2 Cand
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#57.

DEPARTMENT OF THE INTERIOR,-
COMMISSI OF TO THE FIVE CIVILIZED TRIBES.
MUSKOGER LAND OFFICE, NOV. 14, 1899.

_In the matter of the. aupTlcatlon of TOAMN MOTON,,for enrol7—
ment as a citizen of the Creelr Wation, ) :

JOAN MOR@ON, being s-worn and examined, testlfled as follow
(By Mr. Emerson)
Please state yur name, age and presab res 1dence°

Joan Morton, age 29 years; I live at stme Bluff, ndian Territoyy.
How 1lng have yu lived Iin tqe Creek Nation? A 14 vears 1 he-
lieve.

ire you recognilzed citizen of the ‘reek Nation? A Yea sir,
When were yu admittd to citizenshif in the Oreek wation? A’
T don't rmember; (Refers to eertificate) October 28, 1890.
State the name of your father? A GV Bbrthil1.
vour rmother. A Ara Ann, Berryhill.
Are thev citizens of thd Creck Nat ion?
My father was, my mother was a white woman.
Please state whether you are married or single? A& Married.
What 1s the name of your husband? And when were you married to
him? A Thomas Meton; was married in 1892. _
Is Mr. Moton a citizen or non-ciltizen? A nonnc1ﬁlzen.
Have you any children as a resuTt of this ma”rlage to ur. Moton?
Y¥es, [ have three .
Three aldve? A No, two living. ‘ -
State the nanes of those livinge A G@eorge Franklin and Ara
;161. : '
gow olad are thew? A PFrarklin is six yedrs 6ld and Ethel 2 not
quite three.
Did vou ever have any other cnder n? A Just Onee.
What was its name? A price.
How 0ld would the child that is dead be nw? A 4 vears old
last pebruary.
Pearl Hamvton would have been 4 yars old. A vyes sir.
That is a daughter of yourself and partin? A Yes sir.
vou s tated smething about some other one, Brice; did vou have a
child. named Prlce° A ves sir. R
Is that Mr.lotont!s and your child? A 1Wo sir, it is mine.
Did you draw the %?9? A Yes sir.
Phat was befors you were married? A Yes sir.
Your fFfather drew that for you? A Yes sir, .
About the 14.40; did you draw in the $14.40 pa"ment?
My father drew for mee
Were vou married to M¥r. Hoton at that time? A Ves sire
For whom did yur father draw? A Myself ad two chllcren, Burl
~Hampton and Wrdnklln. . e
Fonen Burl pampton Wwas:living at..the time,thhe:payment?

w725 sire ) I
Tié vou draw this $14.40 for yourself and children, or did vour
Tzsher? A My father. '

1+ +the same time he drew for himself? A 1o sir; he drew when

mb@ @@»@@@@@ DDOHO DOD @?@@b@D.Q@PQQBb@Q.QPQ
<

oy

tney pald the omitted roll. _

that he didn't ‘draw for vou at the time he drw
for himself? A Like a lot of others; our names were left off,.
Your names were left offf of the first payment? A Yes sir.
Do- you +know how they came to be leflt off? A Wothing more than
were left off through mistake. I was tellirng aboute.
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Please explain indetail i i

Xplain ail in regard to this statement what vour
fathr told you _ b yous
Wﬁen he went tg d;aw, they had my name down John Moton, and
g_sn the\callga the name there to pay the money, Taylor Chissoe

;.nvt recognize any person by that name, and Judge Moore's
glfe paid out he money. She called the 2 children's name, and
;?;Q%rbspife ugdanaftgld when it was, anél she put down my name

ight by the side o hat 1like it ought to be = paid
the mony ae. b £ y and she paid
Then you received the #14.40 at that time? A  ves sire
Po you know how long that was after vou fa:her drew his $14.409
Ho sire v )
can you tell about, give us an idea?
Two or three meonths or something like that -
Have yeu ever heard of vour citizenship in ¢ y i

. i ize ] n the 2 L

guesticned? A No sire P oreek Nau;on

\

Department of the Interior,
Commissian tt')ﬂ_t_!j_e.:‘f‘i_yg_‘_(_)jyiiized Tribes,
| hereby cerlify, upon my official oath as
stenographer to aboze named Commission, that this
franscript is a true, full and correct translation of

my stenographic noles.

7 TN,




DA KEMENY Uﬂxinﬁ LN R LUK,
COMMISSION TO THE FIVE CIVILIZED TRIBES?
MUSCOGEE, I. T., NOV. 14™, 1899,

JOAN MORTON, belng sworm and examined, testified as follows:

Q. What is your name? A. Joan Morton. ' :
Qe Are you a citizen of the Muscogee Nation? A, Yes sir,

@ What town & yow Belong to? A. Broken Arrow. -
Q.. How did you heeome a citizen? A. By bloeod.
How long have vou lived in the Cresk FRaidon?

Q;-H&ve you been outside of the Indlan Territory during the last two
years? A, No sir.

Qe Do you own a home of your own in the Creek Nation? A, Yes sir,
. @. Arg all the persons named in this avplication now livinmg?

A+ Yes sir.

Q. Wha ¢ is your Pstoffice address? A, Stone, Bluff, I. T.
Q . Po the persons you reprsasent live with you? A, Yes sir.
@. You make application for yourself for the mnorth west quarter of
section 38, township 17, rauge 15, ¥s that correct? A Yes sir,
Q ABepe there any improvements on that trat of land? A. Yes sir.

Is there a house on it? A, Yes sir. ’

Qa Do you lives 1b the how &? A, Yes sir,.
Q? How mayy acres are there undar cultivation on that land? -
- Forty-five (a&5)
Q. Js the impr oved land fencea? A, Yes sir.
Q. Does any ore else claim this Iland or awy part of i%? A, Wo sir.
@, Has any ome else any improvementson 1it? A, No sir.
Q. Do you know where this land is = A, Yes sur.
Q. Have you seen it and been over it? A. Yes sir.
Q.1s it pairie or tiimber land? A, Prajrie land,
§ You alsomake application for YOur §om, @eorge . Morton, Ibr the
north east quarter of section 17, township 14, range 14, is that correct?
A, Yes sir, o o
Q. Are there any improvements on that tragt of land? &, Yes sire.
Q. Is there a house on 1t? A. ¥es sirs
Q. Do you live in the house? A, To sir.
Q Who lives in the house? A, renter. ‘
Q. Dies he live there under contract with you? A, Yes sir.
Q. Bow many aeres are there under cultivation on that land?
A, Avout sixty five acres,

Q. Isg the inp oved land fenced? A. Yes sir.
Q. Does any ome else claim this land or any part of it? A. No sir.
Q.- Do you know where this land Is? = A. ¥Yes sire. -

Q. Have you seeu it and been over it? A. Yes sgir.

Q@ Have you exa ined it with a wvdew to m& ing *his application for 14?
A, Yes sir._

Q. Is 1t prairie or timber land? A, Prairle land.

Q You also make application for your daughter, Airy Bthel Morton, for
the south egsy gquarter of sec*;on 17, township 14, range 14, is that
correct? A, Yes sir.

Q. Are there any improvements on that tra € of land® A, Yes sir.

Q. Is therea house on it? A, No sir.

How many acres are there under cultivation on that land?

About sixty fve acres.

Is the improved sxm® land femnced? A. Yes sir,

Does any one slse claim this land or any part of I1t? A, No sir,
I’o you know where this Ind is? A. Yes slr.

Have you seen it and been over 1it? A. Yes sir.

Q. Have yow examined 1t with a view to making this application for it?
A, Ves sire

eoeore
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Q. &s it prairie or tinber land? A. Prairie land.

Q+ Are each of t hese trats O land su itiable for homes for Yourself and
chlldnen? A, Yes sir.

Q. Are you making these applications in good faith in all reapects?

&. Yes sir.. '

Q. Will you acecept these lands as Tinal allotments in part for the per-
sons named 1n this application? A, Yes sir,

. Are there any churches, school~houses, courthouses or hurial grounds
on this land? : A. Yes sir, private school.
Q. On which place? A. On place taken fro George.

Jparn Wl

S S®orn to and subseribed before me this 14" day of Noyehber, 1899,
at Muscogee, I. T, ' :

COMMISSIONER,
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Application No. 26 03,

o DEPARTMENT OF THE INTERIOR.
' COMMISSION TO THE FIVE CIVILIZED TRIBES.

CREER XN AT TOIN. “

To the Clerk of the Land Office at M?ogee

W\/WZM O~ dgel.

...................................

This is 2o certify that the name of.

and the names of the Jollowing ..persons, whom/ he represents, to-wit':

Relationship
te Person
First Named. .

A appear on. Census, Card of the Creek Nation, Field Ng //Cj/
of record in the office of the Commissio the [fwfﬁzzec/ Trides.

?ﬂ[ush) e, Indian Territory, ( ¥ [ ” A D. /éJQ
//@ﬂ ........................................................... : ;jc ....................................

ng C’izawma?z




APPUCA EON “OR ALLOTMENT.

CREEK NATION.

MUSKOGEE LAND OFFICE.

fmivoioimimiiaaing: cihebmibbsieiiid

Qd:ﬂ)ﬂ/t (%f —/ _do hereby make application to have set apart to me,

and to those whom I lawfully represent, lands selected by me, as follows:

!

!
4
i
i

i
i

i
E|

i

Rail Number NAMES : E;gilt’grgf)}:liz SUBDIVISION OF Section| Town | Range i Acres 1 10t
2’7453 ( a—dw/c/%w% ; L‘\/ ‘ ﬁ/7/77/ '.x/ S //7 /TG
! O_“' : i ]

Q?é/é e /,@7 é%%mzm e T E A/ y A AP

I, \QL‘/JA{/(O/ 4‘37}7/// do solemnly swear, that I have in person

actually beepZupon the lands so selected by me for myself and for those whom I represent,

as above described, and am fully informed as to the location of the same, and the character

of the soil;

that said lands are suitable for homes, and that I have in good faith selected

such lands, and will accept the same in allotment to myself, and to those whom I represent,
and that no part of said lands is lawfully held by any other member of the Creek Tribe.

f'/,./.“\\
/i.: A

6)]
m
>
I~
e

B
Lot
74

ezt

v

o %

Subscribed and sworn to before me at Muskogee, I. T,

I thls /««’% day of <2 /17/??//&0/@0

M/z -



i Reoil Number

APPLICATION FOR ALLOTMENT.

CREEK NATION. MUSKOGEE LAND OFFICE.

i iaasabaiiiisiiaeiand
TR ST G —rn

Q/d:m/t/ (%‘&fm/ do hereby make application to have set apart to me,
/ T - :

and to those whom I lawfully represent, lands selected by me, as follows:

Relationshi; . N
NAMES to Personp SURBDIVISION OF Section] Town Range | Acres 10

First Named

‘ 29443 /\@W%M/Zﬁ;, L, / % S 7| S /@;
1 /MJ J# / = //( f’z?frh/ ):57 : A& /,4/ % /7 2l St /55,\_
D3edsz C%/Cv?p/ifmf /@w/ - / % A

i

I, \Qfa%f(/( O 457/%/ do solemnly swear, that I have in person

actually beepZupon the lands so selected by me for myself and for those whom I represent,

as above described, and am fully informed as to the location of the same, and the character
of the soil; that said lands are suitable for homes, and that I have in good faith selected
such lands, and will accept the same in allotment to myself, and to those whom I represent,
and that no part of said lands is lawfully held by any other member of the Creek Tribe.

///—\ /l’awwt ; @7/72%2275

f \ Subscribed and sworn to before me at Muskogee, 1. T,

this_ //% day of 2 / @/ﬂﬂ/oa/’/
v

]
\/ 7,
Y
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Commission to the Five Civilized Tribes.
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Commission to the Five Civilized Tribes.

Township No.../ < /Y0 . ~.IRange No. /45




Ex. B

Map of the Muscokee (Creek) Nation

http://mcngis.com/images/stories/maps/MCN_JURISDICTION 2016.pdf
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