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Pursuant to Rule 62 of the Federal Rules of Civil Procedure, Plaintiffs herby 

respond to Defendants’ Motion to Stay the Court’s March 28, 2017, Injunction Order.  

INTRODUCTION 

There is a Georgian proverb that says “if you forgive the fox for stealing your 

chickens, he will take your sheep.” After trespassing on Plaintiffs’ Property for seventeen 

years, Defendants Enable Midstream Partners, LP, et al. (collectively “Enable”), 

undeterred by the Court’s Injunction Order and without demonstrating that any steps have 

been taken to comply with that Order, return like the unrepentant fox, seeking to trespass 

on Plaintiffs’ Property indefinitely while pursuing not only the current appeal but any 

number of unknown future appeals. In filing this motion, Enable presents this Court with 

no evidence of non-monetary injury, never identifies the legal basis for its appeal, 

disregards the Circuit authority that precludes its condemnation claim, identifies no injury 

to third parties, and displays indifference to the irreparable injury to Plaintiffs and the 

Kiowa Indian Tribe from its continued trespass. In short, Enable’s request for a perpetual 

stay lacks any foundation to support the “extraordinary remedy” it seeks. Enable’s 

Motion should be denied. 

To obtain a stay of the Injunction, Enable must show that the balance of four 

factors weigh in its favor: irreparable harm to Enable in the absence of a stay, harm to 

third parties without a stay, harm to the public interest, and a likelihood that the 

Injunction Order will be reversed on appeal. Enable satisfies none of these factors.  

First, Enable makes no argument that the first part of the Court’s Injunction – 

requiring Enable to cease using the pipeline under Plaintiffs’ Property – should be stayed. 

Case 5:15-cv-01262-M   Document 73   Filed 08/09/17   Page 6 of 32



2 

This Court’s Injunction mandated that Enable discontinue using the pipeline 

immediately. Plaintiffs trust that Enable has complied with that part of the order and it 

should verify to this Court that it has done so. If not, it is in contempt of the Injunction 

Order and has been for months. Instead, Enable’s arguments in support of a stay are 

directed solely to the second part of the Injunction – requiring Enable to remove the 

pipeline. Thus, the first part of the Injunction requiring that Enable discontinue use of the  

pipeline is unaffected by the present motion.  

Second, Enable has presented no evidence that it will suffer irreparable harm if the 

Injunction is not stayed. Not only did Enable delay nearly four months before asking for a 

stay, and did not seek to expedite its appeal, but all of the harm Enable forecasts is purely 

economic. Enable Midstream Partners, LP alone brought in revenue in the billions of 

dollars in each of the last four years. Enable makes no showing that the cost to remove, or 

to replace the pipeline after this appeal, will have a material impact on Defendants, 

precluding a finding of irreparable harm. Enable’s argument that its appeal rights will be 

“rendered meaningless” if the injunction is not stayed is also incorrect. Enable makes no 

showing that the status quo ante could not be restored after the appeal, or that the cost to 

reinstall the pipeline would have a material impact on the company. Enable merely 

argues that it would not be interested in doing so if it has to remove the pipeline in the 

interim. This is another economic consideration, not irreparable harm that supports a stay.  

Third, Enable has not shown any potential harm to third parties or the public 

interest. Enable’s only statement on this issue, which is unsupported by any evidence, is 

that removing the 1,300 feet of pipeline at issue might cause its pipeline system to 
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function “in a sub-optimal manner.” Enable makes no showing that a single customer 

will be unable to receive natural gas if Enable has to comply with the Order. On the other 

hand, a stay will unquestionably cause further irreparable harm to Plaintiffs’ fundamental 

property rights, and to the Kiowa Tribe’s sovereignty.   

Fourth, Enable fails to identify the nature of its arguments on appeal, much less 

show that it is likely to prevail on those arguments. Enable merely incorporates by 

reference the arguments made in its Motion for New Trial in the Condemnation Action. 

This Court has since denied that motion, the Tenth Circuit rejected identical arguments, 

and the petition for en banc review in the Tenth Circuit, on which Enable stakes its 

current Motion, was denied. Enable has failed to carry its burden on this factor.  

Fifth, should a stay be entered as to any part of the Injunction, that stay should 

remain in place only through conclusion of the current appeal. Enable cannot obtain an 

indefinite stay based on potential future appeals, which may never be filed, when the 

Court cannot evaluate the required elements for a stay based on those appeals.  

Finally, if a stay of the removal portion of the Injunction is granted, Enable should 

be required to post a bond of at least $500,000 to ensure that Plaintiffs are able to remove 

the pipeline after this appeal in case Enable is unable or unwilling to do so. Further, the 

Court should require Enable to submit a sworn statement and objective evidence that it is 

currently not using the pipeline, and a copy of the engineering plans for removal of the 

pipeline to assure that the pipeline will promptly be removed after this appeal. 

PROCEDURAL HISTORY 

Much of Enable’s Motion is dedicated to rearguing the underlying facts of this 

Case 5:15-cv-01262-M   Document 73   Filed 08/09/17   Page 8 of 32



4 

case. (See Enable’s Mot. at 4-13). But this Court already considered those events in 

extensive briefing, determined that no issues of fact exist and that Plaintiffs are entitled to 

summary judgment on liability for their trespass claim and to permanent injunctive relief. 

Therefore, Plaintiffs will not re-plow that ground here. However, procedural 

developments since the Court’s Injunction Order was entered merit discussion. 

On March 28, 2017, this Court entered its Order granting Plaintiffs’ Motion for 

Partial Summary Judgment and Permanent Injunction. [Dkt. 56 (“Injunction Order”)]. 

This Court held that Plaintiffs were entitled to summary judgment on liability for their 

federal common law trespass claim because Enable had been operating a natural gas 

pipeline across Plaintiffs’ Property since November 2000 without an easement. The Court 

fully considered the history of the pipeline and found that nothing in the record created a 

genuine issue of material fact that precluded summary judgment on liability. Id. at 2-3, 8.  

This Court also held that, with the entry of summary judgment on liability, 

Plaintiffs were entitled to a permanent injunction to prevent further trespass by Enable. 

Specifically, the Court ordered that: 

Defendants are hereby permanently enjoined from using the pipeline under 
the tract at issue in this case and are hereby required to move said pipeline 
within six (6) months of the date of this Order. 

Id. at 10. Enable was thus required to immediately cease using the pipeline and was given 

until September 28, 2017, to remove it from Plaintiffs’ Property.  

At the time the Injunction Order was entered, Enable also had pending a Motion 

for New Trial, better characterized as a Motion for Reconsideration, in a parallel case in 

this Court. Enable initiated that action in an effort to take an easement across Plaintiffs’ 
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Property by condemnation under 25 U.S.C. § 357 (Case No. 15-01250 (“Condemnation 

Action”), Dkt. 59). Enable’s Motion for New Trial was originally filed on September 14, 

2016 and it asked this Court to reconsider its dismissal of Enable’s condemnation claim. 

(Condemnation Action, Dkt. 55).  

Since entry of the Injunction Order, Enable has certainly not acted like a party 

facing a deadline that might cause it irreparable harm. It waited almost the full 30 days to 

appeal that Order, filing its notice on April 25, 2017. [Dkt. 62]. After appealing, it never 

requested that its appeal be expedited. To the contrary, on June 23, 2017, it actually 

requested an extension of time until August 4, 2017 to file its opening appellate brief. Ex. 

1 (Enable’s Mot. for Extension of Time).   

Enable then filed its present Motion [Dkt. 72] on July 19, 2017 – almost four 

months after the Injunction Order was entered, and well over halfway through the six-

month grace period given it to remove the pipeline. Enable’s Motion contains no 

representations that it ceased using the pipeline when the Injunction Order was entered, 

or that it has made any efforts to begin removing that pipe in the intervening months. 

Enable only discusses efforts it has taken for its own benefit – obtaining alternate permits 

and engineering plans for an alternate pipeline. These efforts are outside the scope of the 

Injunction Order, which is concerned with the pipeline’s removal from Plaintiffs’ 

Property, not construction of an alternate pipeline for Enable’s business.  

Enable’s Motion also makes only passing reference to the Tenth Circuit’s 

unanimous opinion in Public Service Co. of New Mexico v. Barboan, 857 F.3d 1101 

(10th Cir. 2017) (hereafter “Public Service Co.”), which was issued on May 26, 2017, 
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more than a month and a half before the present Motion was filed.1 The Tenth Circuit 

made holdings in that case that are not only binding in this case, but it cited with approval 

this Court’s decision in the Condemnation Action. Id. at 1110 n.4.  

The Tenth Circuit held that 25 U.S.C. § 357 – the same statute on which Enable 

relies to condemn an easement across Plaintiffs’ Property, and therefore avoid liability 

for trespass and a permanent injunction – does not authorize a utility company to 

condemn “land in which the United States holds fee title in trust for an Indian tribe, when 

the tribe has a fractional beneficial interest in the parcel[.]” Public Service Co., 857 F.3d 

at 1108. In reaching that holding, the Tenth Circuit rejected many of the same arguments 

made by Enable in this case and in its Motion for New Trial in the Condemnation Action. 

Specifically, the Tenth Circuit held that allotted lands in which a tribe holds a fractional 

interest may not be condemned as “lands allotted in severalty” under § 357, that a tribe’s 

ownership of as little as 0.14% in a tract was sufficient to qualify the tract as “tribal 

land,” and that interpreting § 357 to allow condemnation of such tracts by a public utility 

company was contrary to Congress’ intent and Congress’ well expressed interest in 

“protect[ing] and strengthen[ing] tribal sovereignty.” Id. at 1109-13. The Tenth Circuit 

also rejected the argument that its interpretation of the limits of condemnation power 

                                              
1 In both the earlier briefs in this case and in the Condemnation Action, all parties and the 
Court extensively cited to and discussed the district court decision that was the basis for 
the Public Service Co. appeal – Public Service Co. of New Mexico v. Approximately 
15.49 Acres of Land in McKinley Cty., New Mexico, 167 F. Supp. 3d 1248 (D.N.M. 
2016). Enable’s attorneys in this case filed an amicus brief in the Tenth Circuit in the 
Public Service Co. appeal. The Plaintiffs in this case additionally filed a copy of the 
Tenth Circuit’s opinion in Public Service Co. as Subsequently Decided Authority on May 
26, 2017, in the Condemnation Action (Dkt. 79).  
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under § 357 would unfairly leave utility companies with “stranded” infrastructure on 

tribal land. Id. at 1111.  

Enable never discusses these holdings and how they affect its stay arguments. 

Instead, it only mentions Public Service Co. in two footnotes, and then only to state that a 

petition for rehearing en banc had been filed and to suggest that the existing Public 

Service Co. opinion was, therefore, not “a final decision by the court of appeals.” 

(Enable’s Mot. at 11 n.5, 23 n.8). However, that petition for rehearing en banc was 

denied, without dissent, on July 21, 2017. Ex. 2 (Order denying rehearing). On July 31, 

2017, the Tenth Circuit also denied the appellant’s Motion to Stay Issuance of the 

Mandate. Ex. 3. As of the filing of this brief, no petition for certiorari has been filed.  

This Court then denied Enable’s Motion for New Trial in the Condemnation 

Action on July 21, 2017, because the “specific issue” raised by that motion – Enable’s 

ability to condemn an easement across Plaintiffs’ Property under 25 U.S.C. § 357 – was 

decided by the Tenth Circuit in Public Service Co. (Condemnation Action, Dkt. 80).2  

ARGUMENT 

I. Enable Fails To Satisfy Any Of The Elements Necessary To Obtain The 
Extraordinary Remedy Of A Stay Pending Appeal. 

As a general matter, a stay pending appeal is an extraordinary remedy that “may 

be awarded only upon a clear showing that an appellant is entitled to such relief.” Oracle 

USA, Inc. v. Rimini Street, Inc., No. 2:10-cv-0106-LRH-VCF, 2016 WL 6650835, at *2 

(D. Nev. Nov. 9, 2016) (internal quotation marks omitted). However, the required 

                                              
2 The only remaining issue in the Condemnation Action is the landowners’ Motion for 
Attorneys’ Fees. (Condemnation Action, Dkt. 57).  
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showing for a stay is even greater in a case like the present where the Defendants’ appeal 

is one from an order granting injunctive relief. “The stay of an equitable order is a unique 

device which is rarely granted.” NXT, Inc. v. Republic of Korea, No. CIV-10-561-W, 

2013 WL 12090245, at *3 (W.D. Okla. Apr. 24, 2013). The factors considered are:  

(1) whether the stay applicant has made a strong showing that [it] is likely 
to succeed on the merits; (2) whether the applicant will be irreparably 
injured absent a stay; (3) whether issuance of the stay will substantially 
injure the other parties interested in the proceeding; and (4) where the 
public interest lies.  

Lewis v. GEO Group., Inc., No. CIV-08-881-M, 2009 WL 10671683, at *1 (W.D. Okla. 

Nov. 23, 2009); see also First Sav. Bank, F.S.B. v. First Bank Sys., Inc., 163 F.R.D. 612, 

614 (D. Kan. 1995). The burden is on Enable, as the moving party, to prove each factor. 

Sec. Inv. Prot. Corp. v. Blinder, Robinson & Co. Inc., 962 F.2d 960, 968 (10th Cir. 1992); 

NXT, Inc., 2013 WL 12090245, at *3; see also Coastal Corp. v. Tex. E. Corp., 703 F. 

Supp. 36, 37 (S.D. Tex. 1989) (“the burden of production and persuasion” is with the 

movant on a motion to stay an injunction); McGregor Printing Corp. v. Kemp, 811 F. 

Supp. 10, 12 (D.D.C. 1993) (“it is the movant’s obligation to justify the court’s exercise 

of such an extraordinary remedy”).  

Balancing these factors is a “case-by-case task” that depends on their relative 

strength, with the showing for any particular factor being “inversely proportional” to the 

strength of the showing made on the others. First Sav. Bank, 163 F.R.D. at 615 (citations 

omitted). However, “the movant must address each factor, regardless of its relative 

strength, providing specific facts and affidavits supporting assertions that these factors 

exist.” Mich. Coal. of Radioactive Material Users, Inc. v. Griepentrog, 945 F.2d 150, 154 
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(6th Cir. 1991). Enable’s Motion fails this test on multiple grounds.  

A. The injunction prohibiting Enable from using the pipeline should 
remain in place on appeal. 

In evaluating Enable’s stay request, it is important to consider the terms of the 

Injunction Order. That Order states: 

Defendants are hereby permanently enjoined from using the pipeline under 
the tract at issue in this case and are hereby required to move said pipeline 
within six (6) months of the date of this Order. 

Injunction Order [Dkt. 56] at 10 (emphasis added). Thus, the Injunction has two 

components. First, Enable is immediately enjoined from using the pipeline under 

Plaintiffs’ Property. Second, Enable is given six months to remove that pipeline.3  

Enable admits that the Injunction contains these separate components. (Enable’s 

Mot. at 1 (acknowledging that the Injunction prohibits Enable “from continuing to use 

approximately 1,300 feet of natural gas pipeline” and also “further requires Enable to 

excavate and remove” that pipeline)). Yet Enable’s stay arguments only address the 

prong of the Injunction requiring the pipeline’s removal. (See id. at 16 (“Enable will 

suffer irreparable harm if a stay is not entered and Enable is required to remove its 

pipeline …), 17 (“Requiring Enable to remove and relocate its pipe before Enable 

exhausts all available appellate remedies … would, for all practical and economic 

                                              
3 Enable’s Motion discusses at length the additional time and cost involved to construct a 
rerouted pipeline. However, the Injunction Order is not concerned with construction of an 
alternate pipeline – something Enable has had nearly two decades to plan and 
accomplish. The Order is only concerned with Enable’s removal of the pipeline from 
Plaintiffs’ Property. Enable makes no showing of what the cost of that removal would be, 
no argument that it could not accomplish the removal in the six months allowed by the 
Court, and it does not even state that it has begun efforts to remove the pipeline.  
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purposes, render Enable’s appellate rights meaningless”), 18 (arguing that Plaintiffs could 

not “post a bond to compensate Enable for the costs of excavating and relocating the 

pipeline”), 22 (“If the Court does not issue a stay … Enable may be forced to remove its 

pipe from Kiowa Allotment 84 before it can construct a replacement ….”). 

Enable makes no showing that it will be harmed by not being able to use this 

particular section of pipeline during its appeal. In fact, Enable concedes that this section 

of pipeline is only part of a larger 2,200-mile pipeline network. (Id. at 22). The only 

statement in Enable’s Motion that arguably relates to the first portion of the Injunction is 

that not using this section of pipeline “could cause Enable’s pipeline to operate in a sub-

optimal manner” and that this section of pipe is near one of Enable’s power plant 

customers. (Id. (emphasis added)). These suggestions are unsupported by any evidence. 

Such speculative and conclusory remarks fail to satisfy the stringent requirements for a 

stay pending appeal. United States v. 2 parcels of real property consisting of 30 acres, 

No. 08–0111–WS–M, 2010 WL 2836596, at *2 (S.D. Ala. Jul. 14, 2010) (conclusory, 

vague and unsupported statements do not meet the burden for issuance of a stay). Enable 

does not even argue that there would be an actual interruption in service if it is required 

to route gas through other portions of its extensive pipeline system during this appeal.  

Further, as discussed below, while the costs to Enable to remove the pipeline prior 

to the conclusion of this appeal do not constitute irreparable harm, requiring Enable to 

shut off this pipeline section during the appeal does not even implicate those costs. 

Accordingly, this provision of the Injunction is not properly the subject of Enable’s 

motion and should not be stayed.  
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B. Enable is not entitled to a stay of the injunction requiring it to remove 
the pipeline from Plaintiffs’ Property seventeen years after its 
easement expired. 

Even though all of Enable’s arguments are directed to the Injunction’s requirement 

that the pipeline be removed, Enable also fails to meet the standard to obtain a stay of this 

part of the Injunction. Enable relies entirely on alleged economic harm and does not 

demonstrate that it will suffer any irreparable harm absent a stay. It does not show that 

any third parties or public interests will be harmed. It fails to acknowledge the irreparable 

harm to Plaintiffs’ property rights that will occur if its 17-year trespass is prolonged 

further. It fails to acknowledge the public interest in removing the affront to tribal 

sovereignty. And Enable entirely fails to show that it will succeed on appeal because it 

exclusively relies on arguments that were rejected in the Tenth Circuit’s opinion in 

Public Service Co., which decision controls Enable’s appeal. Accordingly, Enable’s 

Motion to Stay should be denied in full. 

1. Enable will suffer no irreparable harm if a stay is not granted. 

As a threshold matter, the Court should deny the Motion because Enable has 

presented no evidence of irreparable harm. In fact, the declarations and evidence on 

which Enable relies defeat its irreparable harm arguments.  

Irreparable harm is “perhaps the single most important prerequisite” before a stay 

of a permanent injunction pending appeal can be issued. Bell & Howell: Mamiya Co. v. 

Masel Supply Co. Corp., 719 F.2d 42, 45 (2d Cir. 1983). For an injury to be irreparable 

“it must be certain, great, actual and not theoretical.” NXT, Inc., 2013 WL 12090245, at 

*3. It is an injury that “cannot be adequately atoned for in money” or one which “the 
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district court cannot remedy … following a final determination on the merits.” Prairie 

Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250 (10th Cir. 2001) (internal 

citations and alterations omitted).  

The key word in this consideration is irreparable. Mere injuries, however 
substantial, in terms of money, time and energy necessarily expended in the 
absence of a stay are not enough. The possibility that adequate 
compensatory or other corrective relief will be available at a later date, in 
the ordinary course of litigation weighs heavily against a claim of 
irreparable harm. 

Wis. Gas Co. v. Fed. Energy Regulatory Comm’n, 758 F.2d 669, 674 (D.C. Cir. 1985) 

(emphasis in original); see also Schrier v. Univ. Of Co., 427 F.3d 1253, 1267 (10th Cir. 

2005) (“It is also well settled that simple economic loss usually does not, in and of itself, 

constitute irreparable harm; such losses are compensable by monetary damages.” 

(citation omitted)); First Sav. Bank, 163 F.R.D. at 615 (“Mere economic injury does not, 

in and of itself, constitute irreparable harm.” (citation omitted)). Indeed, “[i]f the 

monetary cost of implementing an injunction, standing alone, were sufficient to justify a 

stay of injunction pending appeal, stays pending appeal would become routine, 

conflicting with the rule that such relief should be ‘extraordinary’.” Church & Dwight 

Co. v. SPD Swiss Precision Diagnostics, GmbH, No. 14-CV-585 (AJN), 2015 WL 

5051769, at *2 (S.D.N.Y. Aug. 26, 2015) (citing Nat. Res. Def. Council, Inc. v. U.S. Food 

& Drug Admin., 884 F. Supp. 2d 108, 124 (S.D.N.Y. 2012)); see also Graphic Commc’ns 

Union v. Chicago Tribune Co., 779 F.2d 13, 15 (7th Cir. 1985) (“[T]he fact that an order 

... imposes a cost ... does not show irreparable harm. Otherwise every order ... would be 

deemed to create irreparable harm, and it would be easy to get such orders stayed.”). 
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Thus, “[t]o successfully shoehorn potential economic loss into a showing of irreparable 

harm, a plaintiff must establish that the economic harm is so severe as to cause extreme 

hardship to the business or threaten its very existence.” Coal. For Common Sense In 

Gov’t Procurement v. United States, 576 F. Supp. 2d 162, 168 (D.D.C. 2008) (internal 

quotation marks omitted). Enable cannot meet this standard. 

First, Enable’s irreparable harm arguments are undercut by its own delays. If 

Enable stood to suffer irreparable harm, as it now argues, it would have promptly filed its 

notice of appeal and requested that its appeal be expedited, as is done when true 

irreparable harm is imminent. See, e.g., Chem. Weapons Working Grp. v. Dept. of the 

Army, 101 F.3d 1360, 1361-62 (10th Cir. 1996) (addressing a motion to stay injunction 

and to expedite appeal); Elam Constr., Inc. v. Reg’l Transp. Dist., No. 97-1312, 1997 WL 

642092, at *1 (10th Cir. Oct. 17, 1997) (unpublished) (denying motion to stay 

preliminary injunction but ordering expedited briefing on the merits); Sosa v. Bd. of 

Mgrs. of Val Verde Mem’l Hosp., 425 F.2d 44 (5th Cir. 1970) (per curiam) (staying 

injunction pending expedited appeal). It did not do so. Rather, Enable delayed almost a 

month before appealing, and then moved for and obtained additional time to file its 

appellate brief, further prolonging the appeal process. It then waited nearly four months 

after the Injunction Order was entered to ask for a stay. These actions are not consistent 

with Enable’s current protestations about the urgent need for a stay to avoid irreparable 

injury. Rather, they are consistent with the actions of a party that is trying to buy time. 

See United States. v. Mednansky, No. 10cv1307–LAB (BGS), 2011 WL 1750209, at *3 

(S.D. Cal. May 6, 2011) (strategy of delaying appeal and filing motion to stay injunction 
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“bespeaks an intention to buy time”…“without regard for the merits of the action or the 

appeal”). Regardless of the motivation for Enable’s procrastination, however, this Circuit 

has held such delay in seeking relief  “cuts against finding irreparable injury.” RoDa 

Drilling Co. v. Siegal, 552 F.3d 1203, 1211 (10th Cir. 2009) (citation omitted).   

Second, Enable’s argument that its appeal rights will be “rendered meaningless” if 

a stay is not granted is a red-herring. (Enable’s Mot. at 16). The court in Staley v. Harris 

Cnty., Texas, 332 F. Supp. 2d 1041 (S.D. Tex. 2004), addressed a similar argument with 

respect to a motion to stay an injunction requiring a county to remove a religious 

monument from public property. The court rejected it because: 

If this argument had any merit, a court would always have to grant a stay if 
injunctive relief were ordered lest the unsuccessful litigant be deprived of 
his appellate rights by complying with the court’s injunction. In this case 
compliance with the injunctive requirement of the Final Judgment will not 
moot the appeal because if the County succeeds in its appeal, the status quo 
ante can be reestablished by ordering that the Bible be returned to the 
monument. Moreover, removing the Bible now in compliance with the 
Final Judgment would not moot the appeal because the County was also 
required to pay damages to the plaintiff.  

Id. at 1043 (denying motion to stay). The same is true in this case. Enable makes no 

showing that it could not restore the status quo ante by returning the pipeline to its 

present location if its appeal is successful. It merely argues that it would not have any 

“economic incentive” to do so if it has already removed the pipe. (Enable’s Mot. at 19). 

That, however, is not the test for the extraordinary relief Enable seeks.  

Enable estimates the total cost to remove and re-route the pipeline at $500,000.4 

                                              
4 While Enable now provides this $500,000 estimate to support its Motion to Stay, Enable 
refused to provide this information to Plaintiffs in discovery. Plaintiffs specifically 
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Soell Decl. [Dkt. 72-14] ¶ 5. Enable fails to show this cost would have a material impact 

on it and, thus, be even potentially considered irreparable. See Church & Dwight, 2015 

WL 5051769 at *2-3 (holding that defendant failed to show irreparable harm because 

although it described the $3.6 million cost of the recall required by the injunction “in 

detail, it made no effort to explain what consequences such an expenditure would have on 

the company”); Nat. Res. Def. Council, 884 F. Supp. 2d at 125 (agency’s argument was 

“at its base, an economic one” that did not rise to irreparable harm when the agency had 

“not demonstrated that compliance would seriously threaten its mission or operations”); 

Apotex, Inc. v. FDA, No. Civ.A. 06-0627 JDB, 2006 WL 1030151, at *16–17 (D.D.C. 

Apr. 19, 2006) (one-year $9.9 million loss in market sales does not constitute irreparable 

harm where total annual revenues are $700 million), aff’d 449 F.3d 1249 (D.C. Cir. 

2006). This $500,000 amount is negligible compared to Enable’s $2,272,000,000 in 

revenue in 2016 alone, much less the more than $10,000,000,000 in revenue it has 

collected since 2012. Enable Midstream Partners, LP 10-K (filed Feb. 21, 2017) at 615. 

Indeed, Enable confirms in its 10-K filing that no pending litigation against it, including 

this action, will have a “material adverse effect” on the company. Id. at 57. 

Finally, Enable suggests that Plaintiffs should be required to post a bond to protect 
                                                                                                                                                  
inquired about the cost to Enable to remove the pipeline. Enable responded that it would 
be unduly burdensome to provide that information because “Defendants’ business 
operations do not involve pricing pipeline removal, so they would only be speculating 
about the costs of removing a large diameter pipeline and restoring the land to pre-
removal conditions.” Ex. 4 (Defs.’ Supp. Obj. and Resp. to Pls.’ Interrogs., Resp. to No. 
11)). Enable provided only a per-linear-foot price for new pipeline construction. (Id.) 
5Available at https://www.sec.gov/edgar/searchedgar/companysearch.html (search for 
“Enable Midstream Partners”; then follow link for “Interactive Data” for the 10-K filed 
on February 21, 2017).  
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it from economic injury if the Injunction is not stayed. (Enable’s Mot. at 18). Enable cites 

no authority for the proposition that the prevailing party must post a bond while the party 

enjoined appeals, and there is none. To the contrary, Rule 62(c) places the requirement of 

posting a bond pending appeal in order to stay an injunction squarely on Enable. 

2. Enable presents no evidence that third parties or the public interest will 
be harmed without a stay; instead the public interest requires denial of 
the stay. 

Enable also cannot cloak itself in the public interest to avoid a stay. Enable fails to 

identify a single customer who will suffer an interruption in service if the pipeline is shut 

off or removed in accordance with the Injunction. Enable also fundamentally 

misunderstands, or ignores, the public interests at issue in this case.  

As noted above in Section I(A), Enable presents no evidence that shutting down or 

removing this 1,300 foot section of pipeline will prevent any customer from receiving 

natural gas. All Enable says is that if it is “forced to remove its pipe from Kiowa 

Allotment 84 before it can construct a replacement … this could cause Enable’s pipeline 

to operate in a sub-optimal manner.” (Enable’s Mot. at 22 (emphasis added)). This 

statement is, foremost, speculative. No supporting affidavits or evidence are provided. 

This statement also indicates that, at most, the removal of the pipeline might have an 

impact on Enable’s bottom line. Since no harm to the public’s interest in receiving 

natural gas utilities is shown, a stay is not warranted. See Journey Acquisition II, LP v. 

EQT Prod. Co., No. 12-108-GFVT, 2015 WL 12978628, at *4 (E.D. Ky. Aug. 25, 2008) 

(denying stay of injunction because movant failed to show that transfer of wells would 

interrupt the lessors’ operations).  
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Contrary to Enable’s arguments, its speculative economic interests do not control 

over the true public interests in this case – protecting the Plaintiffs’ fundamental property 

rights and the Kiowa Tribe’s sovereignty. The Plaintiffs, like any property owner, have 

the right to keep their land free of trespassers. The “right to exclude others” from private 

property is “one of the most essential sticks in the bundle of rights that are commonly 

characterized as property ….” Kaiser Aetna v. United States, 444 U.S. 164, 176 (1979). It 

is a right characterized by our Supreme Court as one of “the most fundamental of all 

property interests.” Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 539 (2005); Kaiser 

Aetna, 444 U.S. at 179–80 (describing the “right to exclude” as “universally held to be a 

fundamental element of the property right”). There is a strong public interest in the ability 

of property owners to preserve and maintain their Constitutional right to control use of 

their lands – a right that Enable ignores and has ignored for 17 years.  

Moreover, as this Circuit has explained, these lands are also deemed tribal lands 

and the unauthorized use of those lands is an infringement on tribal sovereignty. Public 

Service Co., 857 F.3d at 1109-13. “Congress is committed to a policy of supporting tribal 

self-government and self-determination.” Nat’l Farmers Union Ins. Cos. v. Crow Tribe of 

Indians, 471 U.S. 845, 856 (1985). In furtherance of that policy, Congress passed the 

Indian Land Consolidation Act, P.L. 97–459, 96 Stat. 2515, codified as amended in 25 

U.S.C. §§ 2201, et seq. (“ILCA”), through which the Kiowa Tribe obtained its interest in 

this allotment. ILCA was specifically designed to “allow tribes to consolidate their tribal 

landholdings, reduce the fractionated interests in Native American lands and reduce the 

further transfer of Native American lands out of Native American ownership.” House 
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Rept. 97-908, at 4. By consolidating previously unproductive and highly fractionated 

lands at the tribal level, Congress sought to foster the economic development of tribal 

communities through the development of industry, recreational facilities and housing. 

House Rept. 97-908, at 5; see also New York v. Salazar, No. 6:08–CV–644 (LEK/GJD), 

2009 WL 3165591, at *14 (N.D.N.Y Sept. 29, 2009) (explaining the purpose of ILCA is, 

in part, to consolidate the fractionated interests at the tribal level, and thereby “restore 

Indian economic life through expanding tribal land bases”). Therefore, the land holdings 

of the Kiowa Tribe are not insignificant. They are part of a federal policy to encourage 

tribal economic growth. Controlling use of tribal lands is critical to self-government and 

the tribal interests in this regard are considered “paramount.” Seneca–Cayuga Tribe of 

Okla. v. Oklahoma ex rel. Thompson, 874 F.2d 709, 716 (10th Cir. 1989); Prairie Band, 

253 F.3d at 1253. An invasion of tribal sovereignty constitutes an irreparable injury. Ute 

Indian Tribe of the Uintah and Ouray Reservation v. Utah, 790 F.3d 1000, 1005 (10th 

Cir. 2015) (Gorsuch, J); see also Poarch Band of Creek Indians v. Hildreth, 656 F. App’x 

934, 944 (11th Cir. 2016) (infringement on tribal sovereignty irreparable for purposes of 

preliminary injunction analysis).  

3. Plaintiffs will suffer further irreparable harm if the Injunction is stayed. 

Refusing to acknowledge that Plaintiffs’ rights in this case are fundamental 

property rights that Enable has violated with impunity for years, Enable argues that 

Plaintiffs are not harmed by a stay because the continued presence of the pipeline will not 

“substantially encumber or diminish Plaintiffs’ enjoyment of their subject property,” and 

any trespass will be “compensable in money damages” when this case finally concludes. 
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(Enable’s Mot. at 20-21). However, it is well recognized that every day a trespass 

continues, the rightful property owners suffer irreparable harm to their fundamental 

rights. See Okaw Drainage Dist. of Champaign & Douglas Cty., Ill. v. Nat’l Distillers & 

Chem. Corp., 882 F.2d 1241, 1246 (7th Cir. 1989) (“the owner of property has the 

exclusive right to the use of the property and an automatic right to an injunction against a 

trespasser.”); Injunction Order at 8-9. Compared to the purely economic costs that Enable 

may incur, and when considered against the backdrop of Enable’s 17-year trespass, the 

continuance of the irreparable harm to Plaintiffs’ property rights weighs heavily against 

staying the Injunction. See Staley, 332 F. Supp. 2d at 1043 (stay of injunction ordering 

removal of religious monument from government property was not warranted in light of 

the resulting “continuing violation of plaintiff’s First Amendment rights”).  

Enable cites Walker v. Kingfisher Wind, LLC, No. CIV-14-914-D, 2016 WL 

5947307 (W.D. Okla. Oct. 13, 2016), to argue that any harm to Plaintiffs from the 

continued presence of the pipeline is outweighed by the cost to Enable to remove and 

potentially replace it. (Enable’s Mot. at 21). Enable states that the court in Walker 

“den[ied] landowners [a] permanent injunction requiring defendant wind-turbine 

company to move wind turbines, in part because injunctive relief sought would impose 

enormous cost and delay on defendant.” (Id. (internal quotation marks omitted)). This 

description is misleading at best. The “landowners” in Walker were not the owners of the 

land on which the turbines were constructed. Rather they were individuals that owned 

land located between 0.4 miles and 1.9 miles away from the turbines, and the 

permanent injunction requested in that case was based on a nuisance claim to abate noise, 
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interference with the “natural landscape,” alleged health impacts, “shadow flicker,” and 

“casting of light” caused by the turbines. Walker, 2016 WL 5947307, at *1-3. Walker is 

thus inapplicable because it did not involve the fundamental property right at issue here. 

In fact, Enable fails to cite a single case that stays an injunction so that a trespass 

may continue during an appeal. Considering the fundamental property rights at issue, and 

the well-established law that a property owner has “an automatic right to an injunction 

against a trespasser,” a stay in this circumstance is not warranted. Okaw, 882 F.2d at 

1246; see also Injunction Order at 8-9 (collecting cases).  

4. In light of the absence of irreparable harm to Enable, any third party, or 
the public interest, Enable cannot meet its exceptionally high burden to 
show that the Injunction will likely be reversed on appeal. 

“Because the procedural posture for a stay pending appeal is different than for a 

preliminary injunction, the party seeking a stay must ordinarily demonstrate … that there 

is a likelihood of reversal.” Journey, 2015 WL 12978628, at *2 (quoting Mich. Coal., 945 

F.2d at 153) (quotation marks omitted)). Due to Enable’s failure to show that it or anyone 

else will suffer irreparable harm without a stay, it must make a higher showing that it is 

likely to succeed in overturning the Injunction Order. Mich. Coal., 945 F.2d at 153 

(“[t]he probability of success that must be demonstrated is inversely proportional to the 

amount of irreparable injury”). It has not done so. 

First, Enable’s Motion, including its lengthy background section, merely reiterates 

or incorporates by reference the same arguments this Court already considered and 

rejected. This is insufficient to establish a likelihood of success on appeal. See Staley, 332 

F. Supp. 2d at 1043 (party seeking a stay pending appeal failed to show likelihood of 
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reversal when its “motion merely incorporate[d] the arguments and authorities it raised 

during and after trial”). Indeed, beyond “incorporat[ing] the analysis set forth in its 

pending motion for new trial,” Enable makes no effort to show the Court why it is likely 

to succeed on appeal. (Enable’s Mot. at 22-23). This amounts to failure to address this 

prong, further foreclosing Enable’s Motion. First Sav. Bank, 163 F.R.D. at 615 (“The 

movant must address each factor, regardless of its relative strength, providing 

specific facts and affidavits supporting assertions that these factors exist.” (emphasis 

added) (quoting Mich. Coal., 945 F.2d at 154)); NXT, Inc.,  2013 WL 12090245, at *3 

(denying motion to stay injunction where the movant was unable to “cite any new 

evidence or any persuasive authority in support of the merits of its appeal”).   

Second, the arguments Enable incorporates by reference go exclusively to the 

condemnation issue that was conclusively decided in the Public Service Co. appeal. 

Considering that Enable’s arguments were unanimously rejected by the Tenth Circuit, 

that the petition for rehearing en banc in that case was denied6, and that Enable’s Motion 

for New Trial was denied by this Court, Enable has failed to demonstrate any likelihood 

that it will succeed on appeal. Although Enable states that it “believes there are potential 

distinctions between the New Mexico case and the present case,” it does not state what 

those distinctions are beyond a vague reference to the statute of limitations. (Enable’s 

                                              
6 The Tenth Circuit’s opinion is currently binding on this Court, and Enable would need 
to show how it is able to distinguish or overcome that decision to succeed on appeal. See 
Yong v. I.N.S., 208 F.3d 1116, 1119 n.2 (9th Cir. 2000) (“once a federal circuit 
court issues a decision, the district courts within that circuit are bound to follow it and 
have no authority to await a ruling by the Supreme Court before applying the circuit 
court’s decision as binding authority.”). It has not done so.  
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Mot. at 23 n.8). This opaque statement does not carry Enable’s burden to demonstrate a 

likelihood of success on appeal. 

Third, Enable cannot prevail on any statute of limitations issues on appeal. The 

Supreme Court held thirty years ago that “[t]here is no federal statute of limitations 

governing federal common-law actions by Indians to enforce property rights.” Oneida 

Cnty., N.Y. v. Oneida Indian Nation of N.Y., 470 U.S. 226, 240 (1985). Enable does not 

explain how it could possibly overcome this binding precedent on appeal. It cannot. 

Enable’s request for a stay on this ground is also without merit.7 

Finally, Enable states that “there may be additional appeals filed which will also 

raise issues concerning the Court’s Injunction Order” and that those “issues would also 

be serious, substantial, and difficult.” (Enable’s Mot. at 23.) This argument is also 

without merit. Enable cannot rely on unidentified issues that may or may not be raised in 

as yet unfiled appeals to stay the Injunction Order. Thus, Enable has failed to demonstrate 

any likelihood of success on its appeal. Its Motion to Stay should be denied. 

5. The Court should not stay the Injunction Order under its inherent power. 

Enable also notes that the Court has the inherent power to modify the Injunction 

Order, and suggests the Court could exercise that power to enter a stay “[t]o the extent 

the Court does not wish to enter a stay pursuant to Rule 62(c).” (Id. at 25-26). Enable 

                                              
7 Enable’s Appellate Brief was filed on August 4, 2017 (five days before Plaintiffs’ 
response to the Motion to Stay was due). Appellants’ Br., Davilla et al. v. Enable 
Midstream Partners, L.P. et al., No. 17-6088 (10th Cir. Aug. 4, 2017). Contrary to 
Enable’s arguments in its present Motion, Enable did not raise any statute of limitations 
arguments on appeal; nor did it argue the condemnation issue at issue in its Motion for 
New Trial, and incorporated as the basis for the present motion. Enable’s abandonment of 
the only merits arguments on which its stay motion is based mandates the stay be denied. 
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offers no reason for why the Court should revisit the Injunction Order. The Tenth 

Circuit’s decision in Public Service Co. and its denial of en banc review reinforce that the 

Injunction Order was correctly decided and should remain in place unaltered. Enable’s 

request for a stay on this ground should also be rejected. 

II. Any Stay Should Last Only Until Conclusion Of The Current Appeal. 

Should this Court consider a stay, such stay should not, contrary to Enable’s 

argument, (id. at 1, 23), last beyond the current appeal. First, Enable presents no authority 

to support this open-ended stay request. This is not surprising because, as addressed in 

Section I(B)(4), supra, it is impossible to meet the high standard to obtain a stay pending 

appeal based on hypothetical future appeals.8  

Second, Enable’s arguments regarding the Injunction become moot once the Tenth 

Circuit rules on the current appeal. If the Tenth Circuit affirms the Injunction, it will 

become the law of the case and there will be no basis for a further stay. United States v. 

West, 646 F.3d 745, 747-48 (10th Cir. 2011) (“When a case is appealed and remanded, 

the decision of the appellate court establishes the law of the case and ordinarily will be 

followed by both the trial court on remand and the appellate court in any subsequent 

appeal.”). Enable is required to raise all arguments regarding the Injunction Order in its 

current appeal; any arguments it fails to raise are waived. See id. (“The law of the case 

doctrine precludes relitigation of a ruling of law in a case once it has been decided.”); 

Sec. Inv’r Prot. Corp. v. Vigman, 74 F.3d 932, 937 (9th Cir. 1996) (“[A] party cannot 

                                              
8 The proper course would be to make a further stay request when a future appeal is filed 
(i.e. when the relevant facts can be presented), or to ask the Tenth Circuit to stay issuance 
of its mandate. Plaintiffs reserve their right to challenge any such requests. 
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offer up successively different legal or factual theories that could have been presented in 

a prior request for review.”). Enable’s request for a perpetual stay should be denied. 

III. If Enable Is Allowed To Leave The Pipeline In Place Pending Its Appeal, It 
Should Be Required To Post A $500,000 Bond And To Submit Additional 
Documentation To The Court To Confirm That It Has Ceased Using the 
Pipeline And Has A Plan In Place To Remove It. 

Enable argues that a bond is not warranted because it has the financial means to 

satisfy any judgment in this case and to pay for removal of the pipeline once its appeal is 

over. (Enable’s Mot. at 24-25). Yet Enable has operated the pipeline without an easement 

for going on 17 years, despite direction from the BIA that the pipeline should be 

removed. Given its prolonged reluctance to remove the pipeline, security should be 

posted to ensure Enable’s compliance with the Injunction once the current appeal 

concludes should a stay be granted. Additionally, Enable itself blames its failure to renew 

the easement, in part, on the negligence of Transok, Inc., the company from which 

Enable purchased the pipeline. (Id. at 6). Plaintiffs have no assurance that the pipeline 

will not change hands once again before this case concludes, or that a future owner of the 

pipeline will have the resources to comply with the Injunction. Plaintiffs should not bear 

the risk of being unable to remove the pipeline due to a future change in circumstances. 

Further, a bond of $500,000, the approximate cost of “construction of the proposed 

rerouted pipeline and the decommissioning of the existing pipeline” is negligible 

compared to the billions of dollars in revenue Enable brings in every year. Soell Decl. 

[Dkt. 72-14] ¶ 5; Enable Midstream Partners, LP’s Feb. 21, 2017 10-K at 61. Posting this 

bond imposes no burden on Enable. 
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In addition to requiring a bond, the Court also has the authority to condition 

issuance of a stay on “other terms that secure the opposing party’s rights.” Fed. R. Civ. P. 

62(c). Such other terms may include requiring evidence of “good faith preparation and 

implementation of an acceptable plan” to comply with the injunction. Reserve Mining Co. 

v. United States, 498 F.2d 1073, 1085 (8th Cir. 1974) (conditioning stay of injunction on 

submission of plans to remediate pollution and dispose of polluting materials). In 

addition to a bond, Enable should be required to certify under oath that it has ceased 

using the pipeline, to state the date on which its use ceased, and to submit documentation 

sufficient to satisfy the Court of the same.9 Enable should also be required to submit to 

the Court its plan to remove the pipeline and to remediate Plaintiffs’ Property so that 

Plaintiffs will not be required to endure additional years of trespass because Enable 

delayed the process of removing its pipeline until after its appeal concludes. 

CONCLUSION 

For the foregoing reasons, Enable’s Motion to Stay should be denied. If a stay is  

granted in any degree, only that portion of the Injunction Order requiring removal of the 

pipeline should be stayed, and then only until the conclusion of the current appeal, and 

upon the posting of a satisfactory bond to secure the removal of the pipeline and the 

satisfaction of the other conditions specified by Plaintiffs above.  

Respectfully submitted this 9th day of August, 2017. 

s/ David C. Smith  
DAVID C. SMITH 
D.C. Bar No. 998932 

                                              
9 Plaintiffs and the Court have no independent means to monitor use of the pipeline.  
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