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Rq Chctolcee Nation Elecmn ofMay 24,2003

Ddi‘az‘ Ms Harnna:

iis m pesponse to your lener apparently misdated June11, 2003 concerning matters
,el ted to our election of MFy 24, 2003 that was received by fax on Friday, July 1,2t |
PNL . ; !
Thg maners addressed in your letter concemn the fundamental rights of Cherokee self-
go})re}nmcnt Therefore, the Department of the Interior should speak as onc voice and
ind to the concerns of the Cherokee Nation. Accordingly, I have requeswd this
i er of importance be unmpdmtely elevated 1o the Secretary for resolution.
(
FO{] Ihe Fecord, I view this ! cxchange of correspondence to be a precursor to a final
degision for the Department jand therefore, reserve all of the Cherokee Nation’s right to
apﬁx:al ui any legal forum, 1fihe decision is adverse to the interest of the Nation.

In ’m agc of self«detcrmmamon and self-governance, I am shocked to find the contents
and|tone; of your letter to be both patronizing and very paternalistic. It appears that some |
offtbmls iin your Department desm: to return to the era of “bureaucratic imperialism™ In .
Ha 4‘* v.. Kleppe (1976), this| is how the Court characterized the Department’s actions |
ovcx the affairs of the Five N*Puons for the majority of the 20™ Century, and Spemﬁcally i
reft “ﬁed to the interference in tbe election of the Principal Chief.

. 'Durmg the period am:nedzmely Jollowing the approval of the Five Tribes
ot det, the Interior Depahmem behaved as though it had been successful in
i 6ﬁ'0"‘-9 1o prevent the enactment of § 28 and the Congressional changes
il - made inits drafl of § 6. The available evidence clearly reveals a paitern
i of action on the parf of the Departmen: and its Bureau of Indian Affairs
i designed (o prevent any tribal resistance to the Department’s methods of
aidministering those Indzan afjairs delegated to it by Congress. This
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i srtirzade, which can only be characterized as bureaucratic imperialism,
i mariifested itself B deliberate attempls 10 frusirite, debilitate, and |
L penerally prevent lfrom functioning the wribal governments expressly
'} preservedby § 28 of the Act.” :
L. (Harjo v. Kleppe (1976)) 1 ;

1

1 %uld‘; suggest that your attorneys review the above, consider the required canons of |
cobstruction, and measure your proposed actions against solenm pronounceInets of sclf-
Getemminatiom policy by thel Congsess and President that your agency appears 10 ignore.
T ;
ltiis§my§ hope that a satisfagtory resohution of these matiers can be had  If not, we will
ik 2 yesoution in the courts as we have since the 1830’ in ordor o obtain justice and |
B etoe Dol vl hod houage I Chorokie cizns
X te 1o ynanage their own aflairs. We have faithfolly conducted our election under the
to e of the Constitution of the Cherokee Nation and have honored our part of the -
goérm pt-io-govemnment and trust relationships with the United States. We ask the :
Dmr‘ £ Interior to do the same. ,:
il ! ‘
1 ?v{rill iddress the specifics of your misdated letter paragraph by paragraph, as
e:i Hnex;-ated, which follows: . '.

1.| Page 1, Paragraph 1, you siate, “The Region is aware of no requirement that the |
Déipartment of the Interior certify the clection as to Council representatives.” Sl

Response: The wvotice to your office and transmittal of the certification by the Election
Chrhmission of the results of the elected officers, i.e. the Principal Chief and Council |
membeys, was.not for the pwpose of requesting Departmental _certification, The |
Dipartment does not run Cherokee elections nor supervise them. The purpose of the !

i was for recognition of leadership on a government-lo-government basis withi the ?
Ued Sates o

1

h;%g a fact that the Cherakee people have decided their jeadership and approved a !
copstitational amendment op May 24, 2003 by a democratic process in accordance With |
drokee law. On July 2£ 2003 they will vote on a pew constitution and for 'two
rémaining run-off races to complete this democratic process. It is neither for the ! .
édarunent’s determination por discretion to second-guess the most basic fundamental |
pnq!cipl_c of self-governance. See Wheeler v. Swimmer, 1987 and Nero v. Cherokee

Nation and the United States, 1989, ‘
istrongly recommend the Department of Interior adhere to the admonition of the US
q{?un of Appeals for the Tenth Circuit in Nero,

i “Indian Tribes have a right to self-government, and the Federal
government encourapes tribes to exercise that right. Consequently, while
the Department may be - required by statute or tribal law to act in
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| § intraatribal matters, it should act so as to avoid any ummecessary
"' ¥ mte;ﬁrence w:thambe 's right 1o self-government.” §

2, p;,ge 1. Pangmph 2, istates that, “the Nation has been advised on two occasions
regi dmg the requirements of the Principal Chief's Act of October 22, 1970.” You advise
qr that the procedures) for electing the Principal Chiefs of Five Tribes must be |
by the Secretary and cite Seminole v. Norton, 2001 es your justification and |
{thc Nation was askeé to submit its current election laws and procedures for }
ap l
" In ﬁmgmph 3, you xefercnce the “May 31, 2003” Jetter of Pat Ragsdale, Director: of
Goyetoment Resources, wh responded in my behalf to your request that the Cherokee
Nation subnuait its election laws for your approval. You state, “Please advise whether the
mfd,[, al was intended to conStitute the extent of the Cherokee Nation's coxm‘:Spondcncc e
reg:#rd i the issve. Furtber you state, “It does appear that such review and approvaliis
“e“#?”“‘? before the Department can recognize the results of the May 24, 2003, election
as it P,gmm;s to the office ofthe Principal Chief”

. ¢ As to your mleqbetanon of the Seminole case’s relevance to the Chm‘okee
. Nat n, aur Cherokee govemental relationship is distinguished from the Seminole
t relal iohs}np as is our culture, traditions and history. The Cherokee Nation's |
Conistitutional history daics back to the first Constitution of 1827, the Constitution of
183 and the current CODS“‘PUOH that was pre-approved by the Secretary in 1975 and
rauﬁ by the Cherokee voters in 1976. The 1976 Constitution has been amended it
l&as‘ Iwncc with the approval df the Secretary. o

. The! Semihole decision conccms approval of Constitutional amendments. The Chcrokec
‘ Nanbn has consistently complied with that requirement since 1975. The Se:cretary has
: “ﬁfed iany responsibility upder the 1970 Act by approving the Constitution in 1975
~ and ithe procedures set forth within the Cherokee Constitution. For over a quarter of a
{ cemUry, the Department hasi never to our knowledge required nor sugpested that
: Cherpkec | Nation submit jts imernal election procedures for Departmental approval,
: Mc mare, the Department ﬁas recogmzed the elections of the Principal Chiefs of the
" Chetokee 'Nation without approving the internal laws governing such elections, The
: Nahpnlhas conducted six such elechons

, 1999 Chadwick “Conitasset” Smith
1995 -~ Joe Byrd :

11991 - — Wilma P. Mankﬂler

i i 1987 — Wilma P. Mankiller

‘» 1983 Ross O. Swinunér
979 ~Ross 0. Sw:mm
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fnSwiminer-, Teferenced abpve, the Cout said, s )
’ ‘ “ The right to condxitct an election without federal interference is essertial ; ‘
! io the exercise of the right lo self-government.” , S |
Cherokee and Seminole M#ow is similar as far as the treaiment and perfidy of the federal
goyernment during the Ti period, however, it s different in the formations fand
development of our copstititional governments. 1 am dismayed by the inference that the
Dipartsent moay withhold| the recogaition of the Principal Chief's office in order o
regjuire _g;:bxniSSion to your dmqua ,

Mh' éRagE,sdale’S response ]»‘_vgg dated and delivered on May 13% not May 31* as gta'(gd o

yque letter. '(The May 13" Jetter is attached). Mr. Ragsdale’s letier was intended to be a L
cdnﬁteo{ls response to your personal request of me for information prior to the election. E

{

His response is 8 summary of the position of the Cherokee Nation. 1 note neither you nor |
yqﬁn} Départmem bothered to respond prior to the May 24 clection. I alzo note that Mr. 3;
Rigsdaje inguired of you and your office if the Department had a position 1o the contrary !
mﬁf to'the May 24™ electign and he was advised by you that there was po response from i

WIaslnn; hington.
o : :
1 ihko wish 10 point out that we bave had no direct government-to-government

diE;lcassions op the issues 1¢ exchange our vicws. The brief phone conversations by me ’
- with Assistant Secretary Martin and you have revealed little. It is my understanding, E
i

ig@a upon oW conversatic‘?ns, that Departmental attorneys are directing this course of

i
H

on.

1 %maﬁirm (he Nation’s previous answer, and 1 state for the record that the Nation has
m;ﬁ h more In response to \\}hat appears to be & demand that we compromise our rights of ‘
s@iggomanoe. i i ,1

3jiWiﬂﬁwhkpr¢xMWmm@mmﬂth&D@m§
a&ﬁmw the amendment voted op and approved by the Cherokec voters on May 24%, as |
! .

cuiently required by the Cherokee Constitution.
Risporise: The voters of the Cherakee Nation bave spoken representing the will of the |
Cherokeee Wation. We seek federal approval and fulfillment of the Department’s previous |
commitment. Jf it is needed, your presumption is correct and Mr. Ragsdale has already l
dlivered to you a detziled “Special Report” on the process Jeading up 1o the election and |
hiis” enclosed documentation of the Constitutional Convention, voter education, the !
selevapt resolutions, acts, and the clection law governing the process. (The election act is |
n’g’1 ‘subymirted for your approval but is submitted for your reference only 1o facilitate your

review.) | T

4i§ Pag 4 h 1, references Assistant Secretary McCaleb’s winingnqsi.s 0. ;

ab{pfovg the amendment, buti adds, “..if proper procedures were followed by the Nation.” ‘( ;
IS ’ S
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s nse: s stated earhu the Special Repont deliveredfto your office last Fnday
v sl you3 with comprahenswe documentation as to procedural compliance with the
‘Cobstitufiors @ud laws of the Nation as well as the involvement and education of the
cnﬁéns of the Cherokee Naimn regarding the referendums in question.

wﬁ f’orme;r Assistant Secretary McCaleb actually wrote in his letter of Apnl 23, 2002

P “We Have no objecrion to the referendum as praposed and 1 am preprared
| tg appTove the amenidment deleting the requirement for Federal approval
iR of fustare amendmem.r Until it is repealed or amended, the Act of October
C 22 1970 will, lwwev;r still apply.”

Ik (Exacﬂy quoted)

1 ndtq Sccrclﬂfy McCaleb akso acknowledged in this, letier of April 23" that a previous
letter ! dated March 15, 2002 with an entirely different message had been scm out by
mxmﬂmrmed use oflns autopen’ signaturc and that the letter dated March 15% was of'no
vahqal;y or effect and should pc disregarded. It appears that now that the former Assistant
Seqqetmy ig retired that there are others st work to rewrite policy determinations,

8. ]%'h e 2, parsgraph "if the Cherokee Nation's presemiation to the Chemhge
W,m is prgmxsed upon the amendmzm that the voters adopted on May 24, 2003, u, is
p’e m at this time.’

Respbnse The Cherokee Nauon relied on the Department’s word expmssed by Fomucr

{ant! Secretary McCaleb, and has conducted an election in the good faith belief that |
thc Department would keep its commitment regarding the amendment. which was =
mmﬂy approved by an overwhelmmg majority of Cherokee voters.

The dcmocram process that has been followed, accompanied with numerons public
mn@mmcmem forums and cssleadmgupandtolheelecbmlnsnolbecnam
and| hie Department has not been excluded from the process. This has been an expense'to
the Lﬁerdkec Nation of over scvera! bundred thousand dollars.

-n,ei documgmauon dcmonstraumg that the Nation has exercised due diligence and good
falth is ccmtamad in the referedced report. Please review the documentation.

The, Departmﬁm should not break the previous comrniunent made by the Assisiant
Scm:mryon behalf of the Deppm:ent

6. EEAEL)M you rovide a copy of a Jetter from Velie and Velie, Attorrwys
w dadted June 10, 2003 toj Ms. Aurene Martin, Acting Assistant Secretary of lndmn

Vi
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el ! slation i Cherokee Nation and requests the BIA |
e, 1t alleges violatioms of the Treaty with the ation ! l
}?d» 4]{§élcherokcc Nationxglection of May 24, 2003 to be beld invalid. |

e | . ‘ i :
lésponse: Prior to making our conyments on the allegations mede by the Jaw ﬁrm we |

™ f some preliminary quélstion& i
| \ Hawe the Velie clients exhausted all of the tribal and/or federal administrative
: mmedies? : :

g

. §1f so, please provxdb the records for our review.

' Z.. %]f not, why should t'hzy not be required to do s07?
: Conclusion

HIN ! . . : ;
t anpé ¢ this issuel is about to 'be decided by the Assistant Secretary or the .
l't' :pppars ’It'lt;ircfure, we request the decision and dialogue between the: N_aﬁon antl;l the
iﬁw Y+ be elevated to the Washington, D.C. level in the intercst of secking resolution |
L4 determnining public poﬁicy on a timely bas}s. ‘We regret that it appears that you have ;
tbin chosen to state the bidding of other officials in the Depmtmem who appeat 10 igwc B
Bix against the self-governmental rights of the Cherokee Nation: We believe it in the‘
b;:! interest of the Nmic:dI to hear one Dcpanmemal voice and;deal with one decision §
W;w protect our interests and preserve our right to resolve this matter in the courts if |
i becdmes pecessary. : L
i H .

(Had Smith-
}"‘n’ncibai Chief

:Jni;adui'nents: :
» (15 May 13, 2003 letter fram Pat Ragsdale, Director, Govemn’\ml Resources, Cherokes Nation o
{1 "1 Jeanate Hanna, Directlr, USBIA, Eastern Oklahama Regian ;

I i
i :

b Honasble Aureme Magtin, Acting Assistant Secretary - Indian Affairs

1: | Honorable Stephen Griles, Deputy Secretary, US Department of lnte;riw

1! 1 Honareble Gale A. Nofion, Secretary :
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